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QUESTIONS PRESENTED 


1. Do New York State farmers who sell raw milk pro- 
duced on their farms to H. P. Hood & Sons and Whitehouse 
Creamery, Inc., who in turn resell that milk in Boston, 
Massachusetts, an area regulated by a Federal Milk Mar- 
keting Order No. 1 (formerly No. 4), promulgated pursuant 
to the Agricultural Adjustment Act of 1937 as amended, 
have standing to sue in equity in the United States District 
Court in Washington, D. C. for an injunction against the 
Secretary of Agriculture to restrain acts of the Secretary 
of Agriculture which are outside the powers conferred by 
law or by the Agricultural Adjustment Act and which 
are in violation of express statutory directives contained 
in such Act, which are (1) a requirement of Notice of 
Hearing (which in this ease is alleged not to be adequate), 
(2) a guarantee to all producers equally of a uniform 
minimum price, and in further violation of the express 
statutory prohibition, to barriers erected to the free flow 
of milk in interstate commerce, where proof of such matters 
is made by the conceded fact that the Appellants were 
defined as producers under the Boston Federal Milk Mar- 
keting Order No. 1 (formerly No. 4) at the time of the 
violations complained of and had been for some time prior 
thereto, and where by Order amendment they were re- 
defined out of the Order-protected class known as “pro- 
ducers”, all allegedly in violation of statute, and where the 
milk of the Appellants was priced under such Order in 
such a way as to place a tax or burden upon the purchase 
of such milk and thereby burden and obstruct interstate 
commerce and further where the published notice of hearing 
and particularly Proposal No. 11 therein, the sole portion 
urged upon the Lower Court as justifying adequate Notice 
of Hearing to the Appellants, in no way gives notice of a 
proposed change in status of farmers who reside in New 
York State and sell raw milk to handlers under the Boston 
Order and who are in other commercial activities all within 


(i) 


the territory subject to the jurisdiction of Federal Order 
No. 2 (formerly No. 27). 


2. Did the Lower Court err in denying the Appellants’ 
motion for a continuance to enable it to take the deposition 
of the Market Administrator and to thereafter submit 
answering affidavits to the Summary Judgment motion, 
motions for which were timely filed. 
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of the Appellee’s affiant and to submit answering affidavits 


Conclusion; 2.2522 oo 


Frontispiece 


1 
2 
5 


TABLE OF AUTHORITIES 


Court Cases 


Benson v. Schofield, 98 U.S. App. D.C. 424, 236 F. 2d 719, 
cert. den. 352 U.S. 976, 77 S. Ct. 363, 1 L. Ed. 
(2d) 324 9, 12,17 


*Stark v. Wickard, 321 U.S. 288, 136 F. 2d 786, 64 S. Ct. 
559, 88 L. Ed. 733 .................. 1, 2,9, 10, 11, 12, 13, 15. 16 


United States v. Butler, 296 U.S. 1 .... : cscs 14 


Statutes 


“Administrative Procedure Act, 60 Stat. 237, 5 U.S.C.A., 
Section 1003(a) _..... 


“Agricultural Adjustment Act, 50 Stat. 563, 7 U.S.C.A. 601, 
et seq. 
Section’ 602 (1). 
Section 608(c) (3) ........ 
Section 608(c) (5) (B) (ii) 
Section 608(c) (5) (G) =e 
Section 608(¢) (18) ce -ceecceeeceeeeseeesenseee cone 


Rules and Regulations 
PT CAPR 900.4 ss oe oe OSS: 
PE CURR SOG 2 (EB) xa cacecacsacecsccescseac tase sin iaecasciatccaatsiac asin DA OAS 
*7 CFR. 
*7 CFR. 
*7 CFR. 
*7 CFR. 
*7 CFR. 


* Authorities chiefly relied upon are marked by asterisks. 


(iv) 


IN THE 


United States Cowt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,834 


Joun E., Joun L., and Raymonp E. CatHoun 
d/b/a RoseNDAHL GUERNSEY Farms, 
Natruan G. Dickinson, 

d/b/a Tue Ipeau Dairy Farms, 

Exum C., Exon G., and NatHanie, W. Parker, 
d/b/a Parxer’s Darry, Appellants, 

v. 


OrvILLE FREEMAN, 
Secretary of Agriculture, 
United States Department of Agriculture, 
Appellee. 
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FOR CONTINUANCE BY THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This proceeding is brought in equity against the Secre- 
tary of Agriculture in the District of Columbia as author- 
ized by 63 Stat. 108, and 11 D.C. Code § 305, 28 U.S.C.A. 
+48y (see also Stark v. Wickard, 321 U.S. 288, 290), which 
provides that the District Federal Court has general equity 
jurisdiction and is the proper forum to institute proceed- 
ings against members of the Cabinet in their official 
capacities. * 


The proceeding invokes the court’s general equity 


(1) 


% Jorisdthen in #br¢ court 13 Josed on IuSC.A. 1241 
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jurisdiction to restrain acts of public officials in excess of, 
or in violation of, their statutory powers, or violative of 
the Constitution (see Stark v. Wickard, 321 U.S. 288, 290). 


STATEMENT OF THE CASE 


The Appellants are dairy farmers residing in New York 
State. They own their own farms and herds and sell a 
portion of their raw milk production to H. P. Hood & Sons, 
Inc. and Whitehouse Creamery, Inc., regulated handlers 
under the terms of Federal Milk Order No. 1 (formerly 
numbered Federal Milk Order No. 4). The additional por- 
tion of the raw milk production of the Appellants is proc- 
essed by them and sold directly to householders in cities 
and villages in the immediate environs of the Appellants’ 
farms. 


The factual base for the Appellants’ action is that they 
sell raw milk to H. P. Hood & Sons, Inc. and Whitehouse 
Creamery, Inc., who thereafter resell that milk in Boston, 
Massachusetts, subject to Federal Milk Order No. 1 (for- 
merly numbered Federal Milk Order No. 4). (7 C.F.R. 904) 


At all times prior to September 1, 1960, the date of the 
amendment challenged herein, the Appellants had for some 
time been engaged in the production of raw milk for the 
Boston, Massachusetts, market. From the earliest begin- 
ning of Federal Milk Order No. 4 (now No. 1) until Septem- 
ber 1, 1960, the Appellants and others similarly situated 
were defined as “producers” by the terms of the Order, and 
as such they received the mandatory guaranteed minimum 
price called the “blend” price for their milk. 7 C.F.R. 904.2 
(E) prior to 1960 amendment 7 C.F.R. 904.50-904.61 


On or about the 21st day of August 1959, at 24 FR. 6847, 
the Department of Agriculture published a Notice of Hear- 
ing containing in excess of 100 proposals for changes in 
a variety of New England Orders, among which were 
proposals for changes in the Boston Order. 
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It is the position of the Appellants that not one of 
these proposals related to themselves or to producers 
similar to themselves located in the State of New York 
and subject to marketing orders other than the New Eng- 
land Orders. In other words, the subject of the hearing 
was the New England marketing area. The only portion 
of the aforesaid Notice to which the attention of the Lower 
Court was directed by the Appellee in an effort to justify 
adequate notice to the Appellants was Proposal No. 11 
which is set forth hereinafter in Statutes, Rules and 
Regulations. 


It is the position of the Appellants that this Proposal 
No. 11, and the entire Notice of Hearing, constitutes no 
notice whatever of an intended change which would bear 
upon or affect their status as producers for the Boston, 
Massachusetts area. 


Thereafter, and effective the 1st day of September 1960, 
at 25 F.R. 7839, the United States Department of Agri- 
culture changed the Order definition of “producer” and 
excluded therefrom persons who were producer-handlers 
under any federal order, thereby excluding the Appellants 
who, as indicated supra, process and distribute in New 
York State a portion of their milk production remaining 
after sale to H. P. Hood & Sons, Ine. and Whitehouse 
Creamery, and whose farms are within the Order No. 2 
(formerly No. 27) area. (New York-New Jersey Milk 
Marketing Area, 7 C.F.R. 1961 Supp. 927) 


The Market Administrator interprets the words “any 
order” literally, and will not limit the application of such 
words to the scope of the Order Hearing Notice, i.e., the 
New England Orders. 


In other words, the hearing which had proceeded on 
the assumption that only the area of New England was 
involved, resulted in an Order which has now been inter- 
preted to affect the price of the raw milk originating in 


4 


New York State without reference to the original regional 
purpose of the hearing, which was the adjustment of the 
New England Orders. 


The effect of this interpretation of these words upon the 
Appellants is to remove them from the class of Order- 
protected producers. (J. A. pp. 5-12; 15-16; 26-28) (7 C.F.R. 
1961 Supp. 904.2(E); 904.50-61) At the same time, addi- 
tional provisions of the Order required handlers to make 
extra payments on the milk purchased from the Appellants 
and thereby placed a monetary penalty or burden upon the 
commerce of the Appellants from the State of New York 
to the State of Massachusetts. (7 C.F.R. 1961 Supp. 904.25, 
904.50-61, 904.65.) 


The Appellants filed a Bill of Equity for temporary and 
permanent injunctions. (J. A. pp. 5-12) The Appellee 
filed an answer and moved for summary judgment on affi- 
davits. (J. A. pp. 13-14; 26-83) The Appellants served a 
demand for admissions. (J. A. pp. 39-43) The Appellee 


replied to the demand for admission (J. A. pp. 46-50) and 
moved for relief from response to some of the requests, 
(J. A. pp. 45-46) which was opposed by the Appellants. 
(J. A. p.51) The Appellants moved for examination of the 
Market Administrator (J. A. pp. 37-39) as to the matters 
contained in his affidavit submitted in support of the motion 
for summary judgment. These various matters came before 
the Lower Court Judge, along with a motion by the Appel- 
lants for continuance of the motion for summary judgment 
to allow the filing of answering affidavits together with the 
testimony produced by the examination of the Appellee’s 
affiant. (J. A. p. 52) The Lower Court Judge determined 
the motions adversely to the Appellants, who thereafter 
appealed to this Court. 


5 
STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant statutory provisions of the Agricultural 
Adjustment Act of August 5, 1937, c. 567, 50 Stat. 563, 
US.C.A,, Title 7, § 602(1) and 608¢ et seg. are as follows: 


Dectaration oF Poricy 


“602. It is declared to be the policy of Congress— 
(1) Through the exercise of the powers conferred upon 
the Secretary of Agriculture under sections 601-608, 
608a, 608b, 608c, 608d-612, 613, 614-619, 620, 623, and 
624 of this title, to establish and maintain such orderly 
marketing conditions for agricultural commodities in 
interstate commerce as will establish, as the prices 
to farmers, parity prices as defined by section 1301 
(a)(1) of this title. (Italics supplied) 


Notice anp Hearne 


“608c(3) Whenever the Secretary of Agriculture 
has reason to believe that the issuance of an order 
will tend to effectuate the declared policy of sections 
601-608, 608a, 608b, 608c, 608d-612, 613, 614-619, 620, 
623, and 624 of this title with respect to any commodity 
or product thereof specified in subsection (2) of this 
section, he shall give due notice of and an opportunity 
for a hearing upon a proposed order. (Italics supplied) 


Mixk anv Its Propucts; 
TeRMs AND ConDITIONS OF ORDERS 


“608¢(5)(B) (ii) for the payment to all producers 
and associations of producers delivering milk to all 
handlers of uniform prices for all milk so delivered, 
irrespective of the uses made of such milk by the 
individual handler to whom it is delivered; subject in 
either case, only to adjustments for (a) volume, market, 
and production differentials customarily applied by the 
handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery 
of such milk is made, and (d) a further adjustment, 
equitably to apportion the total value of the milk 
purchased by any handler, or by all handlers, among 
producers and associations of producers, on the basis 
of their marketings of milk during a representative 
period of time.” (Italics supplied) 
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Also relevant is the Administrative Procedure Act of 
June 11, 1934, ¢. 324 § 4, 60 Stat. 238, U.S.C.A., Title 5, 
§ 1003(a) : 


Notice; PusiicaTion AND CONTENTS 


“(a) General notice of proposed rule making shall 
be published in the Federal Register (unless all persons 
subject thereto are named and either personally served 
or otherwise have actual notice thereof in accordance 
with law) and shall include (1) a statement of the time, 
place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule is 
proposed; and (3) either the terms or substance of the 
proposed rule or a description of the subjects and 
issues involved.” (Italics supplied) 


C.F.R. § 900.4 is also pertinent: 


InsTITUTION OF PROCEEDING 


“(a) Filing and contents of the notice of hearing. 
The proceeding shall be instituted by filing the notice 
of hearing with the hearing clerk. The notice of hear- 
ing shall contain a reference to the authority under 
which the marketing agreement or marketing order is 
proposed; shall define the scope of the hearing as 
specifically as may be practicable; ... (Italies supplied) 


“(b) Giving notice of hearing. (1) Upon the filing 
of the notice of the hearing, the hearing clerk shall 
give or cause to be given notice of the hearing in the 
following manner: 


“(i) By publication of the notice of hearing in the 
Federal Register; 


“(ii). By mailing a true copy of the notice of hearing 
to each of the persons known to the Deputy Administra- 
tor, to be interested therein.” (Italies supplied) 


The Order provision prior to amendment provided at 
7 C.F.R. § 904.2(e), “Definition of Persons”, 


“(e) ‘Producer’ means any dairy farmer whose 
milk is moved from his farm to a pool plant, or to any 
other plant as diverted milk; except that the term shall 
not include a producer handler, a dairy farmer for 
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other markets, a dairy farmer with respect to exempt 
milk delivered, nor a dairy farmer with respect to 
milk which is considered as receipts from a producer 
under the provisions of another Federal order.” 


This was amended September 1, 1960 (25 F.R. 7839) to 
provide: 


“(e) ‘Producer’? means any dairy farmer whose 
milk is moved from his farm to a pool plant, or to any 
other plant as diverted milk; except that the term shall 
not include any person who is a_producer-handler 
UNDER THIS OR ANY OTHER FEDERAL ORDER, 
a dairy farmer for other markets, a dairy farmer with 
respect to exempt milk delivered, nor a dairy farmer 
with respect to milk which is considered as a receipt 
from a producer under the provisions of another 
Federal order.” (Capitalized italicized matter is new 
matter added by the amendment which changed the 
Appellants’ status.) 


The Hearing Notice complained of herein was set forth 
in 24 F.R. 6847 and is too voluminous to be set forth 


herein. In the Lower Court the sole part of the Notice 
specifically pointed out to the Court as constituting notice 
is Proposal No. 11, which is set forth at 24 FR. 6847 and 
is set forth hereinafter: 


“Proposal No. 11. Amend the producer-handler 
definition in §§ 904.2(i), 996.2(1), and 992(i) of the 
Greater Boston, Springfield and Worcester orders, re- 
spectively, to limit its application to a person (1) whose 
own farm production does not exceed 1,075 pounds on 
a daily average during the month and whose only 
source of supply for fluid milk products is milk of his 
own farm production and packaged fluid milk products 
from pool plants, or (2) whose sole source of supply 
for fluid milk products is milk of his own farm 
production.” 


Copies of the entire Hearing Notice will be filed with the 
printed brief. 

Also having direct bearing on this case are pricing pro- 
visions set forth in the amended order (25 F.R. 7842): 
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ASSIGNMENT OF RECEIPTS 


“§ 904.25 Assignment of receipts at regulated plants 
to Class I milk. 


“Receipts at regulated plants shall be assigned to 
Class I milk in the following sequence: 


“(a) Receipts of exempt milk; 


“(b) Receipts of emergency milk eligible for assign- 
ment to Class I milk pursuant to § 904.27; 


“(e) Receipts from other Federal order plants of 
packaged fluid milk products classified and priced as 
Class I milk under the other Federal order; 


“(d) Receipts from other handlers’ regulated plants 
of packaged fluid milk products; 


“(e) Receipts from other handlers’ regulated plants 
of bulk fluid milk products for which classification as 
Class II milk has not been requested by both handlers ; 


“(f) Receipts from producers; 


“(g) Receipts from other handlers’ regulated plants 
of bulk fluid milk products not assigned to Class I 
milk under paragraph (e) of this section; 


“(h) Receipts from other Federal order plants of 
bulk fluid milk producers classified and priced as Class 
I milk under the other Federal order, or subject to such 
classification and pricing if assigned to Class I milk 
under this order. If there are receipts from more than 
one other Federal order market, the remaining Class I 
milk shall be prorated between the originating markets, 
except that if the handler has route disposition in an 
originating market, the receipts from such market shall 
take priority of assignment to any residual Class I 
use up to the total quantity of route disposition in 
such market by the handler; 


“(i) Receipts from other Federal order plants of 
fluid milk products not assigned to Class I milk under 
paragraphs (c) and (h) of this section. 


“(j) Receipts of outside milk in the form of fluid 
milk products, in the order of the nearness of the 
unregulated plants to Boston according to their zone 
locations; and 
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“(k) All other receipts, or available quantities of 
fluid milk products, from whatever source derived. 
(Italics supplied) 


“§ 904.26 Assignment of receipts at regulated plants 
to Class IT milk. 

“Receipts at regulated plants of milk and milk prod- 
ucts which are not assigned to Class I milk pursuant to 
§ 904.25 shall be assigned to Class II milk. 


“$904.65 Payments on outside milk and receipts 
from other Federal order plants. 


“Within 18 days after the end of each month, handlers 
shall make payments to producers, through the market 
administrator, as follows: 


“(a) Each handler operating a regulated plant at 
which there are assigned to Class I milk receipts of 
outside milk, or receipts from other Federal order 
plants which are not classified and priced as Class 
I milk under the other Federal order, shall make 
payment as follows: 


“(1) Onsuch receipts assigned pursuant to § 904.25 (1) 
or (j), at the difference between the price pursuant to 
§ 904.40 and the price pursuant to § 904.41 applicable 
at the zone location of the unregulated plant. Receipts 
from each dairy farmer for other markets shall be 
considered as receipts from the unregulated plant to 
which he ordinarily delivered; and 


“(2) On quantities assigned pursuant to § 904.25(k) 
at the difference between the price pursuant to § 904.40 
and the price pursuant to § 904.41 applicable at the 
handler’s regulated plant nearest to Boston.” 


STATEMENT OF POINTS 


1. The Lower Court decision, which relied exclusively 
on Benson v. Schofield, 98 U.S. App. D.C. 424, 236 F. 2d 
719, cert. den. 352 U.S. 976, 77 S.Ct. 363, 1 L. Ed. (2d) 324, 
is irreconcilable with and makes no reference to an at- 
tempt to distinguish Stark v. Wickard, 321 U.S. 288, 136 
F. 2d 786, 88 L. Ed. 733, 64 Sup. Ct. 559, despite the fact 
that the latter case was brought to the attention of the 
Lower Court Judge. (J. A. pp. 64-66) 
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2. It is conceded that the definition of “producer” set 
forth in the Boston Order at the time the Notice of Hearing 
here complained of was issued, defined the Appellants as 
“producers”. (J. A. pp. 14-17, 26-28) As such, they were en- 
titled to due and proper notice of a hearing; had an equal 
right to a minimum price; and to the free flow of their milk 
into Massachusetts. Stark v. Wickard, (321 U.S. 288, 307, 
318). In the case of Stark v. Wickard both the majority and 
minority Opinions stressed the importance of the Notice 
of Hearing as a protection for minority interests of pro- 
ducers. 

3. Proposal No. 11 of the Notice of Hearing, the only 
portion of the alleged Notice urged upon the Lower Court 
as granting notice to the Appellants, is wholly inadequate 
to advise them of a prospective change in their standing as 
producers since it by its terms was limited to producer- 
handlers residing within the Boston, Massachusetts Order 
area, which is wholly within Massachusetts, and contains no 
reference to the Appellants or New York State producer- 
handlers or Federal Order then No. 27, now renumbered 
No. 2. 

4. The Secretary violated the Act when he created 
“¢lasses” of producer milk, since the statute sets up a 
“uniformity” requirement for producers’ prices. If it be 
deemed that the Agricultural Adjustment Act of 1937 as 
amended authorized the Secretary to discriminate as be- 
tween majority and minority elements of producers, and to 
favor the former and disfavor the latter, and to remove 
the latter from the statutory protection at his will, then the 
Act itself is unconstitutional as constituting a delegation 
of legislative authority to define a class without setting 
forth the standards to guide the exercise of such discretion. 


5. The Secretary violated the Act when he required ad- 
ditional payments to be paid in the event that H. P. Hood 
& Son, Inc. or Whitehouse Creamery, Inc. continued buying 
the Appellants’ milk since he hereby discriminated against 
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the Appellants’ milk and erected a trade barrier to the 
free flow of milk from New York State to Massachusetts. 


SUMMARY OF ARGUMENT 


The argument contained herein can be shortly sum- 
marized. The argument is based upon the assumption that 
the Supreme Court, in the case of Stark v. Wickard, supra, 
laid at rest the very issues which are raised by this appeal. 
There can be no question that the Appellants are producers 
for the purposes of this appeal since they were so defined 
by the pre-existing Order prior to September 1, 1960, which 
definition by the Secretary constitutes a finding that the 
Appellants are within the statutory class of producers in- 
tended to receive the benefits and protection of the Agri- 
cultural Adjustnient Act of 1937 as amended. Both the 
majority and minority Opinions in Stark vy. Wickard 
pointed out that the producer has sufficient legal standing 
by virtue of the statutory scheme and the legislative history 


and purposes of the Act to contest acts of the Secretary 
which are outside of the Secretary’s power or in violation 
of statutory direction. 


It is the position of the Appellants that there is utterly 
no notice whatever to them contained in the alleged notice 
relied upon by the Appellee. The only proposal to which 
the Appellee has directed the Lower Court’s attention is a 
proposal which by its terms seeks only to amend a specific 
producer-handler definition in reference to specific order 
provisions and specific orders, to wit, Greater Boston, 
Springfield and Worcester, Massachusetts, orders. There 
is nothing whatever in that proposal bearing upon or deal- 
ing with the change in status of producers such as was 
effected. This proposal suffices to underline the fact that 
no one in the industry at the time of the Hearing Notice, 
at the time of the Hearing, and prior to the Order com- 
plained of herein, remotely suspected that anything more 
than an adjustinent in the New England orders pursuant 
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to specific proposals was contemplated. The loose language 
outlined by the Department in the amended order should 
be interpreted to be restricted to those orders for which 
notice was given, that is, Boston, Springfield and Worcester 
orders. 


The case of Benson v. Schofield, supra, relied on by the 
Lower Court is not in conflict with the case of Stark v. 
Wickard, supra, since in the Schofield case the Court found 
that there was no substance as a matter of fact to the 
allegations made, and no allegation that the acts of the 
Secretary were in fact arbitrary or in violation of statutory 
authority. In that regard the present case bears no sim- 
ilarity to Benson v. Schofield, supra, because here sub- 
stantial matters going to the heart of the statutory scheme, 
i.e. adequate notice of hearing, equal treatment, and free 
flow of interstate milk are involved. 


Even assuming that the Court finds against the Ap- 
pellants on the question of adequate notice, nevertheless 
the Appellants are entitled to a minimum price for their 
product equal to that assured other producers. The statute 
mandates uniformity and speaks in terms of the marketing 
of milk to handlers, an activity in which the Appellants are 
concededly engaged. The pricing provisions of the Order 
require that the purchaser of the Appellants’ milk pay to 
the Market Administrator a greater sum by reason of the 
purchase of the Appellants’ milk than he is required to 
pay on the purchase of other persons’ milk. This amounts 
to a tax and a tariff on the sale of the Appellants’ product 
which is not only contrary to the statute but to sound 
public policy. 


The case of Benson v. Schofield, supra, relied on by the 
Lower Court is in no way in conflict with Stark v. Wickard, 
supra, since in that case the Court found that there was 
no substance to the allegations that the Secretary acted in 
violation of statute or outside of his authority. The case, 
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therefore, on its own facts is distinguishable from the 
present case in which substantial violations of the statute 
are alleged and more than adequate proof made out. 


In the event the Court declines to grant the Appellants 
relief, the Appellants will be left wholly at the mercy of 
the Secretary of Agriculture who, armed with such power, 
can discriminate as between classes of producers. The ma- 
jority classes of producers, through political means and 
through their ability to finance a sustained campaign to 
protect their rights, have some measure of protection, but 
minority producers are left utterly at the whim of the 
Secretary. 


ARGUMENT 


The Agricultural Adjustment Act of 1937 as amended 
sets forth a statutory scheme in which the farmer is to be 
assured greater return than would normally be available 


in the market place, and for that reason he is the prime 
beneficiary of and the prime reason for the Act. 


This fact was recognized by the Supreme Court in Stark 
v. Wickard, supra. The Court exhaustively reviewed the 
relevant statutes and determined that a producer had suf- 
ficient standing to insist that Notice of Hearing be given, 
to insist that he be given an opportunity to ballot, and 
to insist that the Secretary not violate the statute and stay 
within his statutory powers. The Act requires that the 
Secretary set a uniform price for all producers; that he 
not erect barriers to the free flow of milk in interstate 
commerce; (Agricultural Adjustment Act of 1937, 50 Stat. 
563, 7 U.S.C.A. § 608¢(5)(G); and that he give due Notice 
of Hearings. Administrative Procedure Act, 60 Stat. 238, 
5 U.S.C.A. § 1003(a); Department of Agriculture, Rules of 
Practice & Procedure, 7 C.F.R. 900.4; pps 6 & 7, supra) 


It is important to note that the statutory scheme is not 
self-operating but comes into use ‘and remains only so long 
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as the Secretary of Agriculture makes a finding that a 
disruption in the orderly marketing of raw milk exists, and 
that prices to farmers are not in proper parity with the 
cost of the farmers, which findings indicate disorderly 
marketing conditions exist and that hardship will result to 
a producer in the absence of the fixed minimum price. 
(U.S.C.A., Title 7, § 608¢e(18)) Federal Order No. 4 (now 
renumbered Federal Order No. 1) had such findings by the 
Secretary in force and effect at all times during the period 
which is the subject of this action. The loss of the pro- 
tection of the minimum price, by discriminatory action, is 
a substantial matter in such a market place. 


The statutory scheme requires that all producers re- 
ceive uniform prices. (7 U.S.C.A., § 608¢(5) (B) (ii) ; pages 
6 & 7 supra) : 

The Appellants maintain that the Secretary acted out- 
side of his authority when he amended Federal Order No. 4 
(now known as Federal Order No. 1) to eliminate the Ap- 


pellants from definition of producer. It is the contention 
of the Appellants that the Secretary has taken to himself 
the power to pick and choose those producers whom he 
favors and those whom he disfavors and to remove from 
the protection of the Act those whom he, in his uncontrolled 
discretion, acting without statutory standards, happens to 
disfavor and return them to the open, disorderly and dis- 
rupted market. 

It must be conceded there are no standards set forth in 
the Act to guide the exercise of a power to create classes 
of producers. It is presumed Congress did not intend to 
violate the Constitution, and it must therefore be presumed 
that Congress intended that any farmer who produced raw 
milk would be a producer, and therefore entitled to the 
statutory protection of a minimum price on an equal basis 
with other producers. Certainly Congress was aware of 
the requirement for standards for exercise of discretionary 
powers. United States v. Butler, 296 U.S. 1. 
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Appellants also maintain that the Secretary acted with- 
out his authority in making a change in status and standing 
as producers without a proper notice of hearing. The 
Statutes and Rules of the Department mandate a hearing 
(U.S.C.A., Title 7, § 608¢(3) (7 C.F.R. 900.4)). The Su- 
preme Court has held that a producer is within the class 
for whom notice of hearing was intended. Stark v. Wickard, 
supra. 

The Appellants also contend that the contested amend- 
ment as to them was arbitrary and capricious without 
authority and without any evidence whatever in the hear- 
ing record dealing with the Appellants or persons similarly 
situated in New York State, or who were as the Appellants 
are, subject to Federal Milk Order No. 27 (now renumbered 
to Federal Milk Order No. 2). 


In addition, the Appellants maintain that their raw milk 
was so priced under the terms of the amended Order as 
to have erected a barrier to the free flow of their milk in 
interstate commerce from the State of New York to the 
State of Massachusetts. This occurs by reason of an “extra 
payment” requirement upon the purchase of such milk. 
(7 C.F.R. 1961 Supp. 904.25, 904.50-61, 904.65) The Secre- 
tary has no delegated power to place burdens and obstruc- 
tions, tariffs or taxes upon shipment of milk to the State of 
New York or to the State of Massachusetts and thereby 
create areas insulated from the free from of commerce. In 
the public interest, persons most directly affected by such 
a barrier ought to have a right to review in Court un- 
authorized and unconstitutional burdens on the marketing 
of their product, particularly when they are in direct con- 
flict with express provisions of the Act. 


POINT I 
The within case is more similar to 
Stark v. Wickard than Benson v. Schofield 


In Stark v. Wickard, supra, the Supreme Court found a 
right to sue, where as here a producer, defined as such, by 
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the statute and order at the time of the action complained of, 
claims a mandatory right to a full minimum price. There 
the Court said at 303: 


“The Statute and Order create a right in the pro- 
ducer to avail himself of the protection of a minimum 
price afforded by Governmental action. Such a right 
created by statute is mandatory in character and 
obviously capable of judicial enforcement.“ For 
example, the Order could not bar any qualified pro- 
ducers in the milk shed from selling to area handlers. 
Like the instances just cited from railway labor cases, 
supra, n. 17, the petitioners here voluntarily bring 
themselves within the coverage of the Act. It cannot 
be fairly said that because producers may choose not 
to sell in the area, those who do choose to sell there 
necessarily must sell, without a right of challenge, in 
accordance with unlawful requirements of administra- 
tors. Upon purchase of his milk by a handler, the 
statute endows the producer with other rights, e.g., the 
right to be paid a minimum price. Order § 904.4.” 
(Italics supplied) (Footnote omitted) 


In this case, as in Stark v. Wickard, supra, the Ap- 
pellants assert that the Secretary acted outside of his legis- 
lative power. The Appellants even assert an additional 
allegation not made in Stark v. Wickard, supra, that is, if 
the authority of the Secretary allowing him to exclude 
some producers and include others, is allowed by statute, 
then the statute is unconstitutional for failure to specify 
adequate standards to guide the exercise of the discretion. 


The Appellants also would like to point out that in Stark 
v. Wickard, supra, the Court proceeded upon the assump- 
tion that the producers were entitled to notice of hearing 
and an opportunity to participate. There the Court said: 


“. . . The only opportunity these petitioners had to 
complain of the contested deduction was to appear 
at hearings and to vote for or against the proposed 

order. Act, § 8(¢)(3), (9) and 8(¢) (19); Order, pre- 
amble. So long as the provisions of the Order are 
within the statutory authority of the Secretary such 
hearings and balloting furnish adequate opportunity 
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for protest. Morgan v. United States, 298 U.S. 468, 
480. But where as here the issue is statutory power 
to make the deduction required by Order, § 904.9, 
under the authority of § 8(c)(7)(D) of the Act, a mere 
hearing or opportunity to vote cannot protect minority 
producers against unlawful exactions which might be 
voted upon them by majorities. It can hardly be said 
that opportunity to be heard on matters within the 
Secretary’s discretion would foreclose an attack on the 
inclusion in the Order of provisions entirely outside 
of the Secretary’s delegated powers.” 


The Appellants’ case shows a violation of the essential 
requirements of the Supreme Court in every particular. 
There was no proposal to affect the status of producers 
residing in the State of New York and subject to Federal 
Order No. 27 (now No. 2). The only proposal pointed out 
by the Appellee in this proceeding as giving notice to the 
Appellants of the proposed change is Proposal No. 11 out 
of more than one hundred proposals.? 


The Court will search that proposal in vain for any 
reference to the Appellants or Federal Order No. 27 (now 
No. 2). The proposals on their face applied only to the 
producer-handlers of the New England area. 


The within case on its facts and on the allegations of the 
Appellants is far removed from Benson v. Schofield, supra. 
In Benson v. Schofield the Court found that the action of the 
Secretary (in selecting the order area) was within his 
properly delegated powers, and that due notice of the 
hearing was given. There was no allegation that the pro- 


124 F.R. 6847. The Agricultural Adjustment Act of 1937 as amended, U.S.C.A., 
Title 7, § 608¢(3) requires the Secretary “give due notice of and an opportunity 
for a hearing upon a proposed order.” The Rules of the Department of Agri- 
culture, 7 C.F.R. § 900.4 require that the notice of hearing contain “either the 
terms or substance of the proposed marketing agreement or marketing order or a 
description of the subjects and issues involved and shall state the industry, area 
and class of persons to be regulated”. (italics added) 

The Administrative Procedure Act, Sec. 4(2) (3), 60 Stat. 238, 5 US.CA, 
1003(2) requires that the Notice contain “(3) either the terms or substance of 
the proposed rule or a description of the subjects and issues involved.” 
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ducers there involved would not receive an equal minimum 
price, nor an allegation of a statutory violation caused 
by the erection of trade barriers. The cases on their facts 
are dissimilar. 


POINT I 

The court should decide the case on the basis of the evidence 
before it if it is satisfied that the secretary has no substantial 
defense, but in the event that the court does not desire to grant 
judgment for the Appellants in the present record then the case 
should be remanded to the lower court to allow the Appellants 
to take the deposition of the Appellee’s affiant and to submit 
answering affidavits. 

The Appellants are not able to finance extended litigation. 
In the interests of justice it is respectfully submitted that 
this Court, upon a determination that the Appellants are 
entitled to sue, may thereafter grant the relief sought by 
the Appellants based on the defense of the Secretary, and 
thereby save the Appellants the expense and delay of re- 
turning to the Lower Court. 


However, if the present record, in the opinion of the 
Court, is not sufficient for such relief, then the Appellants 
seek to take the deposition of the Appellee’s affiant and 
seek an opportunity to submit the answering affidavits of 
the Appellants, for which reason it is respectfully requested 
that the Appellants’ motion for a continuance should be 
granted to enable the Appellants to present additional sup- 
portive facts. 


CONCLUSION 


The Appellants have standing to sue for the relief sought 
and are, upon the conceded facts, entitled to an injunction 
directing that 7 C.F.R. 1961 Supp. 904.2(e) shall be deemed 
to refer only to the areas referred to in the notice and that 
the Appellants be deemed producers for the purpose of Fed- 
eral Order No. 4 (now renumbered Federal Order No. 1) 
and the Agricultural Adjustment Act of 1937 and declaring 
that the Appellants are entitled to a minimum price for the 
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milk which they market to Federal Order No. 4 (now re- 
numbered Federal Order No. 1) handlers, and further that 
the Lower Court should be reversed in all particulars and 
judgment on the merits directed for the Appellants. 


Respectfully submitted, 
JoHN B. Carroii 
Room 621 
Onondaga County Savings 
Bank Building 
Syracuse 2, New York 


Robert Rerp Gray 
Suite 401 
1001 Connecticut Ave., N.W. 
Washington, D. C. 
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QUESTIONS PRESENTED 


1. Whether appellants—producer-handlers under the 
New York Milk Marketing Order who sell some milk to 
handlers regulated under the Boston Milk Marketing 
Order—lack standing to sue to force the Secretary of 
Agriculture to include them as “producers” under the 
Boston Order. 

2. Whether the 1960 amendment of the Boston Order 
was properly promulgated, was supported by evidence 
in the administrative record and was within the statutory 
authority of the Secretary of Agriculture. 

3. Whether the district court abused its discretion in 
denying appellants’ motion for a continuance to examine 
the Market Administrator and to submit affidavits in 
answer to the appellee’s motion for summary judgment. 


1. Economic And Statutory Background 
2. Milk Marketing Order No. 4 
3. The Proceeding Below. 
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COUNTERSTATEMENT OF THE CASE 


1. Economic and Statutory Background. 


This case arises out of the regulation of the milk in- 
dustry, the economy of which, the Supreme Court has 
stated, “is so eccentric that economic controls have been 


(1) 
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found at once necessary and difficult.”* The factors 
which render such regulation imperative have been ex- 
plained in detail in Nebbia v. New York, 291 U.S. 502, 
516-518, and United States v. Rock Royal Co-op., 307 U.S. 
533, 549-550, and will be dealt with only briefly here. 

Since milk is an essential element of diet, and in par- 
ticular of young infants, the public interest requires a 
constant, adequate supply of wholesome milk. The de- 
mand and supply of milk, however, are subject to sharp 
variations. Apart from considerable fluctuations in the 
daily demand for milk, there are seasonal cycles in the 
supply, as the result of which there is nearly twice as 
much milk available in June as there is in November. 
Storage of the excess supply to meet a later peak in de- 
mand is not possible because of the highly perishable 
nature of milk? 

Surplus milk, i.¢., the milk which exceeds the current 
demand for fluid milk* as a food beverage, can be utilized 
in the production of butter, cheese, milk powder, and 
similar items. For those purposes, however, it can be 
sold only at a greatly reduced price. Consequently, in 
unregulated markets all producers compete most eagerly 
for the more profitable sales of fluid milk. The resulting 
cut-throat competition readily engenders business prac- 
tices which jeopardize “the quality and in the end the 
quantity”* of the vital fluid milk supply. 

The principal problem therefore is to find a method 
by which the burden of the surplus milk may be borne 
equitably by the entire industry, i.¢., by all the producers 


1H. P. Hood & Sons v. DuMond, 336 U.S. 525, 529. 


2 Thus, in order to insure satisfaction of the daily demand, the 
milk industry must carry a surplus of about 20% (Nebbia v. 
New York, 291 U.S. 502, 517); a supply sufficient to meet the 
needs in November necessitates a surplus of more than 50% 
during the flush season in June. 


3In this brief, surplus milk always means milk used for manu- 
factured products such as butter, cheese or milk powder, and does 
not mean milk that is not needed at all or is wasted. 


‘United States v. Rock Royal Co-op., 307 U.S. 538, 550. 
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and the handlers (distributors) of the milk. One method 
designed to achieve this end was first developed by co- 
operatives. Under this plan, the cooperative would sell 
its members’ milk for a variety of uses and at a variety 
of prices, place the proceeds into a single fund, and pay 
each member on an equal basis according to the quantity 
of milk supplied by him, not according to the purposes 
for which his particular milk has been used. By this 
method of “blending” the price, the burden of surplus 
milk is spread evenly over all the members of the co- 
operative.* The inherent weakness of this system is that 
an individual dairy farmer who refuses to join the co- 
operative can profitably escape assuming his share in the 
surplus milk burden by selling all his milk to a distributor 
with a high ratio of fluid milk sales at a price lower than 
the cooperative’s price for fluid milk but higher than the 
blended price received by the cooperative farmers. 

State legislation passed during the depression to give 
statutory sanction to minimum prices was found to be 
constitutional in Nebbia v. New York, 291 U.S. 502. State 
control of the milk industry, however, had one serious 
deficiency. Much of the milk consumed in the large metro- 
politan centers moves in interstate commerce® and the 
States lack the power to regulate the price to producers 
in other States. Baldwin v. G.A.F. Seelig, 294 U.S. 511. 

To deal with the problem which cooperatives and state 
regulations had been unable to solve, Congress entered 
the field—first under the Agricultural Adjustment Act 
Amendments of 1935, Section 5 (49 Stat. 753), and then 
under the Agricultural Marketing Agreement Act of 1987, 
50 Stat. 246, which, as amended, is now in effect. 7 U.S.C. 


5Cf. Barns v. Dairymen’s League Co-op. Assn., Inc., 220 App. 
Div. 624, 680 (N.Y.). 


* Only 70% of the milk of the New York City metropolitan area 
originates in New York State. Baldwin v. G.A.F. Seelig, 294 U.S. 
511, 519. The City of Boston obtains about 90% of its fluid 
milk from States other than Massachusetts. H. P. Hood & Sons 
v. DuMond, 336 U.S. 525, 526. 
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601 et seg.” The latter Act establishes a system for regu- 
lating the marketing of certain agricultural commodities, 
including milk, insofar as they are in the current of, or 
affect, interstate or foreign commerce. Its express pur- 
pose is to promote and maintain orderly marketing condi- 
tions, avoid unreasonable fluctuations in supplies and 
prices (7 U.S.C. 602) and insure a sufficient quantity of 
pure and wholesome milk (7 U.S.C. 608¢(18)). 

The regulatory plan of the statute, described and held 
constitutional in United States v. Rock Royal Co-op., 
307 U.S. 533, and H. P. Hood & Sons v. United States, 
307 U.S. 588, authorizes the Secretary of Agriculture to 
issue regional marketing orders, each order being specially 
adapted to the conditions of the area in which it is to be 
effective. 7 U.S.C. 608e (5), (11). The basie function 
of the orders is to establish minimum use prices and to 
assure the payment of uniform minimum prices to pro- 
ducers by regulated “handlers.” 

To this end, Section 8e(5), 7 U.S.C. 608¢(5), infra, 
pp. 33-34, provides that a milk order shall contain one or 
more of certain terms and conditions specified in the 
section. These include, inter alia, (1) the classifying of 
milk in accordance with its utilization; (2) the fixing, 
or providing a method for the fixing, of minimum uniform 
prices for each use classification which all handlers shall 
pay; (3) the payment of uniform prices to producers 
irrespective of the ultimate use of their milk; and (4) 
the adjustment of the payments by handlers in order 
that the total sum paid by the handler for milk purchased 
by him shall not be less than the value of the milk at 
the use classification prices. The Section also stipulates 
that there are to be no terms and conditions other than 
those therein described “except as provided in subsection 


7Shortly after the decision in Baldwin v. G.A.F. Seelig, 294 
U.S. 511, the States of New York, New Jersey, Pennsylvania, 
Maryland, Massachusetts, Vermont, and Connecticut petitioned the 
Secretary of Agriculture that he exercise his licensing powers 
under Section 8(3) of the Agricultural Adjustment Act (48 Stat. 
34-35) to regulate milk moving in interstate commerce. 


5 
(7).” In this connection subsection (7)(D) infra, p. 34, 
authorizes the inclusion of such auxiliary provisions as 
are “Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)-(7) of this 
section and necessary to effectuate the other provisions 
of such order.” 

Subsection 8c(1) of the Act, 7 U.S.C. 608c(1), infra, 
p. 33, provides that the Secretary shall, from time to 
time amend the orders. Subsection 8¢(16), 7 U.S.C. 608¢ 
(16), infra, p. 36, provides that the Secretary shall, when- 
ever he finds that any order issued under this section or 
any provision thereof obstructs or does not tend to effec- 
tuate the declared policy of the Act, terminate or suspend 
such order or provision. Subsection 8¢(13), 7 U.S.C. 
608¢(13), infra, p. 35, provides, in pertinent part, that 
no order issued under this section shall be applicable to 
any producer in his capacity as a producer. 


2. Milk Marketing Order No. 4. 


The Greater Boston Milk Marketing Order (Order No. 
4) was promulgated by the Secretary of Agriculture, over 
twenty-five years ago, to regulate the handling of milk 
in the Greater Boston marketing area. 7 C.F.R. 904. The 
scheme of the order was examined by the Supreme Court 
in H. P. Hood & Sons v. United States, supra, and several 
attacks upon its validity rejected. Basically, as it now 
stands, the order establishes a marketwide pool and re- 
quires the classification, pooling and pricing of all milk 
delivered by “producers”, as defined in the order (see 
p. 36, infra) to “pool plants.” ® 

In recognition of the fact that the value of milk is 
dependent upon the use made of it, the milk received at 


8 Generally speaking, a pool plant is a bottling plant which dis- 
poses of at least 50% of its receipts of fluid milk in Class I use 
and at least 10% within the marketing area; or ii is a country 
or supply plant—i.e., a plant which receives milk from dairy 
farmers and generally does no substantial bottling—which ships, 
to a bottling-type plant, at least 15% of the receipts of milk 
from dairy farmers. 
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the pool plants is classified into two basic categories, 
according to its utilization: Class I (fluid milk), and 
Class II (surplus milk) 7 C.F.R. 904.15. Pursuant to the 
order, the receiving pool plant handlers make monthly 
reports to the Market Administrator as to the receipt 
of milk and fluid milk products at each plant. 7 C.F.R. 
904.30. The Administrator determines the “minimum 
prices” for each use classification (7 C.F.R. 904.40-904.48) 
and, from these prices, applied to the reported utilization 
of all handlers each month, he calculates a “uniform” 
or “blend” price which is the minimum that each pool 
plant handler must pay to all his “producers” on all the 
milk received by the pool plant from the producers. 7 
C.F.R. 904.51, 904.61(a). The blend price is always higher 
than the Class II or surplus value and lower than the 
Class I or fluid milk value. 

Each pool plant handler whose average uses place his 
milk in a higher return category than the average for 
the market must pay into a fund, maintained by the 
market Administrator, the amount by which the use value 
of his milk exceeds the uniform or “blend” price required 
to be paid the “producers”. Each handler whose use 
“value” of the milk received is less than the uniform or 
“blend” price required to be paid to the producers is 
entitled to withdraw the amount of the difference from 
the fund. Thus, while every producer under the order 
receives a uniform minimum price (“blend” price) for the 
milk he sells regardless of the use made of it by the 
particular pool plant handler to whom he sells, the han- 
dlers are required to pay varying amounts geared to 
the uses which they actually make of the milk. 7 C-F.R. 
904.61(b), Grant v. Benson, 97 U.S. App. D.C. 191, 229 
F. 2d 765, 767. 

As noted, this pooling is applicable only with respect 
to milk delivered by “producers”, as defined in the order, 
to pool plants. It is not applicable with respect to milk 
which is delivered by “dairy farmers”® who are not 


°A “dairy farmer” is any “person who produces milk which 
is moved from his farm to a plant other than as packaged milk.” 
(7 C.F.R. 904.2(c)-) 
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producers under the order. Accordingly, handlers are 
not required to pay uniform minimum (or “blend”) prices 
to the dairy farmers who are not producers under the 
order. 

Prior to 1960, the term “producer” was defined in the 
order in pertinent part as “any dairy farmer whose milk 
is moved from his farm to a pool plant * * * except that 
the term shall not include a producer handler * * *.” 
24 F.R. 2520. Effective September 1, 1960 (25 F.R. 
8285), the definition was amended to read, in pertinent 
part, “any dairy farmer whose milk is moved from his 
farm to a pool plant * * * except that the term shall not 
include any person who is a producer-handler under this 
or any other federal order * * *” 7 C.F.R. 904.2(e), 
infra, p. 36. The significance of this revision stems from 
the fact that the exception in the pre-1960 definition was 
interpreted to embrace only producer-handlers under 
Order No. 4 itself. The amendment thus had the effect 
of broadening the exception to cover producer-handlers 
under other Federal orders as well. 

This amendment, and other contemporaneous changes 
in Order No. 4, were preceded by a publie hearing in 
1959 of which due notice was published in the Federal 
Register. 24 F.R. 6847. After the hearing, a recom- 
mended decision was issued with opportunity to file writ- 
ten exceptions thereto (25 F.R. 5488). On August 10, 
1960, a final decision was issued by the Acting Seeretary 
of Agriculture in which he concluded that a milk market- 
ing order containing the terms and provisions of the 
tentative order, as amended, including the amended “pro- 
ducer” definition, would tend to effectuate the declared 
policy of the Act (25 F.R. 7819). 

The Acting Secretary ordered that a referendum be 
conducted among producers who during the representative 
period (April 1960) were engaged in the production of 
milk for sale within the marketing area. The referendum 
was conducted on August 17-24, 1960. Of the producers 
voting in the referendum, 98.2 per cent approved the 
issuance of the amended order (infra, gHo) and it was 
issued and made effective on September 1, 1960. 
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3. The Proceeding Below. 


Appellants are dairy farmers producing milk in the 
State of New York. Each processes its milk in its own 
bottling plant, distributes most of its milk in the New 
York-New Jersey milk marketing area? covered by Order 
No. 27% and ships the remainder of its milk to a pool 
plant which is regulated under the Boston Order.” 

Prior to 1960, appellants qualified as producers under 
Order No. 4 and that portion of their milk shipped to the 
pool plant regulated by that Order was pooled and priced. 
Upon the effective date of the 1960 amendment, however, 
appellants no longer qualified as producers. This is be- 
cause they are concededly producer-handlers under the 
New York Order and, as previously noted, the 1960 amend- 
ment excepted from the term “producer” all persons who 
are producer-handlers under any Federal order. 

By this action against the Secretary of Agriculture for 
declaratory and injunctive relief, appellants seek a deter- 
mination that the 1960 amendment is void and that, there- 
fore, they are entitled to be treated as “producers” under 
Order No. 4, and to receive the “blend” price established 
under the mechanism of that order on all of their milk 
shipped to the pool plant regulated by it. They contended 
below that (1) the notice of hearing to amend the Boston 
Order was inadequate, (2) that there was no statutory 


10 According to affidavit of Anson J. Pollard, Assistant Market 
Administrator for the New York-New Jersey milk marketing area. 
the appellants’ reports for the calendar year 1960 show that 78% 
of their combined production was distributed on their own routes 
or for their own use; 18% of their combined production was 
shipped to Boston pool plants (J.A.33 ). Of the 78% distributed 
on their own routes or for their own use, all but approximately 
314% is disposed of in the New York-New Jersey milk marketing 
area. 


11 Effective January 1, 1962 (26 F.R. 12752), Order No. 27 was 
renumbered as Order No. 2. It is referred to herein as Order 
No. 27 or the New York Order. 


12 Effective January 1, 1962 (26 F.R. 12752), Order No. 4 was 
renumbered as Order No. 1. It is referred to herein as Order 
No. 4 or the Boston Order. 
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authority and insufficient evidence to support the Seere- 
tary’s exclusion of producer-handlers from the category 
of producers under Order No. 4, and (3) that they were 
not offered an opportunity to vote on the amendment. 
The last of these assertions has been abandoned in this 
Court and, in any event, was plainly without merit 
(infra, p- 46). 

The Secretary filed an answer and moved to dismiss 
the complaint and, in the alternative, for summary judg- 
ment. Appellants moved for a continuance of the motion 
for summary judgment. The district court, after oral 
argument, held that appellants lacked standing to sue, 
granted the Secretary’s motion for summary judgment 
and ordered the complaint dismissed. This appeal fol- 
lowed. 

STATUTORY AND REGULATORY PROVISIONS 

INVOLVED 


The relevant provisions of the Agricultural Marketing 
Agreement Act of 1937, 50 Stat. 246, as amended, 7 U.S.C. 


601 e¢ seg., and of the Greater Boston Milk Marketing 
Order are set forth in the Appendix, pp. 33-36, infra. 


SUMMARY OF ARGUMENT 


I 


The district court correctly held that appellants lack 
standing to maintain this action. What appellants seek 
is a determination that they are entitled to be treated as 
“producers” for the purposes of the Boston Order, and 
to have their handler regulated under that Order on the 
milk which is purchased from appellants. But neither 
the Order nor the governing Act confer any legally en- 
forceable right upon farmers in appellants’ position to 
have their milk subjected to federal regulation; z.e. to 
insist that a milk marketing order have a broader scope 
than that determined by the Secretary. The mere fact 
that appellants may be economically disadvantaged by the 
absence of regulation does not confer standing. 
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Even farmers who are “producers” under the Boston 
Order have very limited standing to challenge provisions 
of the Order. In Benson v. Schofield, 98 U.S. App. D.C. 
424, 236 F. 2d 719, certiorari denied, 352 U.S. 976, it was 
held that such producers could not attack an amendment 
to the Order extending the marketing area. The applica- 
tion of Schofield to this case is not affected by the prior 
decision of the Supreme Court in Stark v. Wickard, 321 
U.S. 288. There, a legally enforceable right was found 
because the challenged provisions of the Order directly 
affected moneys in which the producers had a proprietary 
interest. Here, as in Schofield, no such proprietary in- 
terest is involved. Indeed these appellants, being entirely 
outside the Order and not possessing a right to have 
their milk pooled and priced under it, have no recognized 
interest in the operation of the Order at all. 

The fact that, before 1960, appellants were deemed pro- 
ducers under the Order does not aid their claim of stand- 
ing. At no time did they have a vested right to such 


status and, when it was withdrawn in 1960, their position 
was the same as that of farmers who always had been 
outside the Order. 


II 


Even if appellants had standing to sue, the adminis- 
trative record which was before the court below showed 
that the Boston Order, as amended, was a valid exercise 
of the Secretary’s authority under the Agricultural Mar- 
keting Act. 

The evidence produced at the public hearings with re- 
spect to the 1960 amendments showed that producer- 
handlers who are (as are appellants) exempt from pooling 
and pricing the milk which they dispose of in their prin- 
cipal area of business for fluid or Class I purposes, should 
not be entitled to participate in the pool of another milk 
marketing order (Boston, in this case), when they dispose 
of their surplus milk in such area. Since appellants do 
not share their Class I utilization with the producers 
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in the Boston pool, they should not share in the Boston 
pool’s Class I utilization, nor burden the Boston pool 
with their surplus milk which cannot be disposed of in 
appellant’s home area, except as surplus milk, The amend- 
ment under attack removed an inequity from producers 
in the Boston pool. With producer-handlers like appel- 
lants sharing in the pool receipts, the blend price to pool 
producers was lowered. 

The evidence overwhelmingly showed that the amend- 
ment was necessary to protect the stability of the market 
and the effectiveness of the area order. Accordingly, the 
Secretary found that the issuance of the order would 
tend to effectuate the policy of the Act and that it was 
the only practical means of advancing the interests of 
the producers. Thus, on the basis of the evidence and 
the Secretary’s findings, the promulgation of the order 
was a valid exercise of the Secretary’s discretion and 
judgment. 

It is clear that, under the order, appellants are treated 
no differently from other producer-handlers—those under 
the Boston Order as well as those under any other federal 
order; nor are they treated any differently than they 
would be under the New York-New Jersey Order, if they 
disposed of their surplus milk in that area. There is no 
interference with the free flow of their milk into Massa- 
chusetts and if they have some competitive or economic 
disadvantage, because of the operation of the Boston 
Order this is clearly damnum absque injuria and no cause 
for complaint. 

The undisputed facts show that there was adequate 
notice of the hearing underlying the 1960 amendment. 

Finally, even were there merit to their claim, appellants 
have failed to show that they will suffer irreparable injury 
or that an injunction or interference by a court of equity 
is warranted. Indeed it is apparent that the granting 
of the sought injunction would result in an injury to the 
public far greater than any injury that might accrue to 
appellants from denial of the injunction. 
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ARGUMENT 
I 


Appellants Lack Standing To Assert That Their 
Milk Sould Be Regulated Under The Boston Milk 
Marketing Order 


In this action, appellants seek to require the Secretary 
of Agriculture to treat them as producers under the 
Boston Order. If so treated, the result would be that 
the regulated handler (z.e., pool plant) under the Boston 
Order to whom they sell would be obliged to pool and 
price their milk in accordance with the terms of the 
Order and to pay them, as a minimum, the uniform blend 
price. Thus, in the final analysis, what appellants assert 
is the possession of a legally enforceable right to obtain— 
through the mechanism of Order No. 4—a minimum price 
from the handler. 

We submit that there is plainly no such right in these 
appellants and that, therefore, the district court correctly 
concluded that the action must fail for lack of standing 
to sue. 

1. The starting point is, of course, that appellants 
eannot, and do not, look to the Order itself as the basis 
for their asserted right to be treated as producers en- 
titled to the blend price as a minimum payment from 
the handler. Rather, they concede that, as written, the 
Order excepts them from the definition of “producer” since 
they are producer-handlers under Order No. 27. Indeed, 
their grievance is that they are expressly excepted, viz, 
that the Secretary should have continued in effect the 
pre-1960 definition under which they were producers en- 
titled to the blend price from their Order No. 4 handler. 

Since appellants have no right to be treated as pro- 
ducers which arises from the Order itself, the question 
becomes whether the governing statute confers upon dairy 
farmers any enforceable right of the kind appellants as- 
sert. Here, too, the answer is plainly in the negative. 

As we have seen, Section 8(c) of the Agricultural Mar- 
keting Agreement Act, 7 U.S.C. 608¢, is the basic authority 
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for the promulgation of marketing orders, and sets forth 
the terms and conditions which may be included in such 
orders. None of those terms and conditions can possibly 
be read as giving rise to any right in any particular 
dairy farmer to insist that his milk be subject to regu- 
lation. 

In this connection it should be borne in mind that the 
Act does not even require that there be a milk marketing 
order in all areas of the United States, and in fact many 
parts of the United States (e.g., California) have no 
federal regulation whatsoever. We doubt that even ap- 
pellants would contend that a farmer selling milk to a 
handler in a non-regulated area could assert a legal en- 
titlement to have the area made subject to a federal order 
which would (1) make him a producer; and (2) require 
the handler to pool and price all milk received from him 
and to pay him a uniform minimum blend price. The 
situation here is essentially no different. What appel- 
lants claim is an entitlement to have the Boston Order 
broadened in ambit to include the regulation of their 
milk; which, under the Order as written, is not pooled 
or priced. It is, of course, no more unusual to have sub- 
ject to regulation some, but not all, milk in a marketing 
area which is covered by an Order than it is to have some, 
but not all, areas in the United States subject to any 
federal milk regulation at all. Indeed, the Supreme Court 
noted as long ago as United States v. Rock Royal Co-op.. 
307 U.S. 533, that a handler regulated under a federal 
order (there Order No. 27) need not be required, by the 
Order, to pool and price all of its milk. 

Appellants’ reliance on the provision in Section 8¢(5) 
(B) (ii), 7 U.S.C. 608¢(5)(B) (ii), for the payment to all 
producers of uniform prices is misplaced. If enforceable 
rights arise under that provision, they are restricted to 
producers under the particular Order involved. Appel- 
lants are not producers under Order No. 4 and, again, 
neither Section 8c(5)(B) nor any other statutory provi- 
sion gives them any right to. be regarded as producers. 
In this regard, we stress again there is not the remotest 
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suggestion in the Act that all dairy farmers must be 
treated as producers under all federal milk marketing 
orders—or, in the context of this case, that a producer- 
handler under one Federal Order (here No. 27) must be 
given producer status under another order. Indeed, Sec- 
tion 8c(11)(A), 7 U.S.C. 608¢(11)(A), provides for mar- 
keting orders limited to regional production or marketing 
areas, and Section 8¢e(11)(C), 7 U.S.C. 608¢(11)(C) au- 
thorizes different terms for the different areas. See also 
Section 8¢(5)(G), 7 U.S.C. 608¢(5)(G). The fact that 
the regulatory plan thus contemplated by the Act is a 
regional one, is a positive indication that Congress did 
not intend to bestow on farmers operating in, and prin- 
cipally serving, one marketing area (such as appellants) 
a statutory right to belong to milk pools established under 
other Federal Orders (i.e., be regarded as “producers”). 

Appellants’ manifest lack of any statutory or other 
right to attack the scope of the Boston Order is brought 
into still sharper focus by a consideration of the import 
of that attack. The usual challenge upon a regulatory 
order is by an individual who is being regulated, and the 
complaint is generally that some facet of the regulatory 
scheme, having a direct impact upon him, is unlawful. 
Appellants however do not complain that they are being 
unlawfully regulated by the Secretary; for they are not 
being regulated at all. Insofar as Order No. 4 is con- 
cerned, they are perfectly free to sell their milk to whom 
they please, at whatever prices they can negotiate and 
in the quantities they choose. 

What appellants are looking for is the regulation of 
someone else; i.e., the handler to whom they sell. As 
already pointed out, their criticism of the Order is that 
it does not require the handler to pool and price appel- 
lants’ milk and to pay appellants the blend price. 

Appellants point to no case in which it has been held 
that a party has standing to assert that a federal agency 
improperly has refused to regulate another—and insofar 
as we know there is no support for any such novel 
doctrine. It might be added that, for this purpose, it 
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makes not the slightest difference that the contested lack 
of regulation of the third party may be of economic con- 
sequence to the complainant. As this Court pointed out 
in Benson v. Schofield, 98 U.S. App. D. C. 424, 236 F. 2d 
719, 722, certiorari denied, 352 U.S. 976 (discussed, infra, 
p. 16), “[mJere loss of income in consequence of the 
action of Government or economic disadvantage, by itself, 
constitutes damnum absque injuria which does not confer 
standing”. See also Alabama Power Co. v. Ickes, 302 U.S. 
464; Tennessee Power Co. v. Tennessee Valley Authority, 
306 U.S. 118; Perkins v. Lukens Steel Co., 310 U.S. 113; 
United Milk Producers of New Jersey v. Benson, 96 U.S. 
App. D.C. 227, 225 F. 2d 527; Kansas City Power & 
Light Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2d 
924, certiorari denied, 350 U.S. 884. 

In other words, it is of no moment that appellants 
might derive financial benefit from the regulation of their 
handler respecting their milk; ze., the requirement that 
the handler pool and price the milk and pay them the 
uniform minimum blend price. Whether in fact there 
would be such benefit is unclear; it may be that appel- 
lants are able to command the same or a greater price 
for their milk through the normal process of negotiation. 
But whatever may be appellants’ damage, since it does 
not result from the invasion of any legal right possessed 
by them—.e., no legal wrong has been suffered—it cannot 
confer standing.* 

2. While the foregoing is, we think, dispositive, there 
is still another consideration which buttresses the correct- 
ness of the district court’s determination. Except in a 
limited circumstance, readily distinguishable from this 
case, even a farmer who is concededly a producer under 
the terms of the Milk Marketing Order may not attack 


13 As this Court has held, Section 10(a) of the Administrative 
Procedure Act, 5 U.S.C. 1009(a), does not open the door to judicial 
review to everyone adversely affected or aggrieved by agency action 
but only to those who have been aggrieved by such action in a 
legal sense. Kansas City Power & Light Co. v. McKay, 96 U.S. 
App. D.C. 273, 275 F. 2d 924, certiorari denied, 350 U.S. 884. 
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it. It follows, a fortiori, that appellants—whom the 
Boston Order leaves entirely outside its scope—are simi- 
larly precluded from attacking it. 

The producer is to be sharply distinguished from the 
handler. As we have shown, the Act imposes legal duties 
upon handlers. It imposes none on producers who, like 
appellants, have complete freedom in the manner in which 
they dispose of their milk. Indeed, the Act expressly 
provides that the orders issued by the Secretary shall not 
be applicable to any producer in his capacity as a pro- 
ducer. Section 8¢e(13), 7 U.S.C. 608¢(13). 

Because the handler is regulated, the Act specifically 
affords him an administrative remedy followed by a 
limited judicial remedy. See Section 8c(15), 7 U.S.C. 
608¢(15). At the same time, however, it is entirely silent 
as to the producer’s right to judicial review. 

In Benson v. Schofield, supra, officers of a producers’ 
association, on behalf of themselves and other members 
of the association, brought an action to enjoin the issu- 
ance of certain amendments to the same Order that is 
here involved. The effect of the amendments, insofar as 
contested, was to extend the marketing area to four addi- 
tional towns in Massachusetts. The district court granted 
a preliminary injunction, from which the Secretary ap- 
pealed. 

In reversing, this Court expressly held that the pro- 
ducers lacked standing to contest the amendments. It did 
not do so because of an absence of economic injury al- 
though it noted the lack of certainty of such injury. 
Rather, pointing out that economic disadvantage alone 
does not confer standing (see p. 15, supra), it determined 
that there had been no legal wrong suffered by the pro- 
ducers. 

Benson v. Schofield is, we submit, controlling here. 
And appellants do not detract from its force by their 
reliance upon Stark v. Wickard, 321 U.S. 288, which was 
decided several years earlier. 

In the Stark case, certain “producers” brought suit to 
challenge the provisions of the Boston Order relating to 
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administrative deductions from the Producers Settlement 
Fund for payments to producers’ cooperatives. These 
deductions reduced the amount in the Fund, which in turn 
occasioned a lower blend price for the producers. 

In holding that the Stark producers had standing to 
challenge the legality of the deductions, the Court did not 
intimate—let alone rule—that, in any and all cireum- 
stances, producers may attack an order because they are 
producers and claim financial disadvantage. Had this been 
the holding, Schofield could not have been decided as it 
was. On the contrary, the Court gave full recognition 
to the settled doctrine that, absent the invasion of a 
specific legal right of the plaintiff, the alleged detrimental 
effect of the agency action would be merely damnum 
absque injuria. 321 U. S. at 304. 

In the circumstances of Stark, the Court found such 
legal right to exist because, as producers under the terms 
of the Order, the plaintiffs had a proprietary interest in 
the Settlement Fund; z.c., in a real sense the balance in 
the Fund belonged to them since it determined the blend 
price. 321 U.S. at 308-309. That proprietary interest 
was directly affected whenever deductions were made 
from the Fund for the benefit of others, such as co- 
operatives. 

In Schofield, of course, no similar proprietary interest 
was threatened—the proposed expansion of the marketing 
area did not involve the payment to third parties of 
moneys in the Settlement Fund in which the plaintiffs 
could claim a legal interest. Likewise, there is no pro- 
prietary interest to which these appellants can point. 
Not being producers under the Order, their milk is not 
pooled and priced and they have no claim to any part 
of the Fund. Further, as has been demonstrated. they 
have no legal right to insist that their handler be regu- 
lated on his use of their milk in order that they might 
acquire the proprietary interest in the Fund which gave 
the Stark plaintiffs limited standing to challenge the 
Boston Order. 
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3. It need be added only that the fact that appellants 
were once within the definition of the term “producer” in 
Order No. 4 does not aid them on the standing question. 
That circumstance plainly established no vested rights in 
them. This is because, as we have seen, no dairy farmer 
has a legal entitlement to have his handler subject to 
regulation by the Secretary. The short of the matter 
is that appellants had no right to acquire the status of 
producers which the Order gave them prior to 1960. 
Thus, when that status was withdrawn, their position 
was no different than that of any dairy farmer who had 
never been accorded producer status by the Order. 
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Even If Appellants Had Standing To Attack The 
Order The Record Shows That Order No. 4 As 
Amended Is A Valid Regulation. 


Even if appellants had standing to challenge the Boston 
Order insofar as it excludes their milk from regulation, 
their position would not be improved. We now show that 
their attack upon the Order is entirely without substance. 


13a An administrative agency that issues a regulation may at 
any time amend the regulation or issue a new one so long as the 
action taken is within the framework of the authorizing statute. 
American Chicle Co. v. United States, 316 U.S. 450, 454-455; 
Fleming v. Rhodes, 331 U.S. 100, 107; Federal Housing Adm. v. 
The Darlington, Inc., 358 U.S. 84, 91. A regulation based on the 
commerce clause in the Constitution is not a regulation in per- 
petuity, nor does it carry with it an “express covenant against 
a change in the law.” Louisville Bridge Co. v. United States, 242 
U.S. 409, 419. The proposition that a person’s rights “granted by 
the Congress under the commerce clause cannot be taken away by 
Congressional legislation under the same clause is self-contra- 
dictory. Rights secured even by private contract may be abrogated 
by subsequent legislation * * *.” Fisch v. General Motors Corp., 
169 F. 2d 266, 271 (C.A. 6), certiorari denied, $35 U.S. 902. 
See also, Munn v. Illinois, 94 U.S. 113, 134. 


19 


A. The Contested Provisions Of The Boston Milk 
Marketing Order Are Supported By Proper Find- 
ings And Substantial Evidence. 


As the Act reflects, Congress contemplated that there 
would be different conditions in different areas. Subsec- 
tion 8e(11), 7 U.S.C. 608¢(11), znfra, p. 34, provides that 
“all orders * * * shall so far as practicable, prescribe such 
different terms, applicable to different production areas 
and marketing areas, as the Secretary finds necessary to 
give due recognition to the differences in production and 
marketing of such commodity or product in such areas.” ™* 
It is the Secretary’s function to devise the appropriate 
provisions for classification and pricing for each area. 
He must consider the interests of consumers, handlers and 
producers and utilize his administrative expertise and 
experience. In devising a particular form of regulation, 
he has wide discretion. “A variety of plans * * * may well 
conform to the statutory standards. But the choice among 
permissive plans is necessarily the Secretary’s; he is the 
agency entrusted by Congress to make the choice”. Sec- 
retary of Agriculture v. Central Roig Co., 338 U.S. 604, 
614. 

The Secretary and the Ordér must be judged on the 
basis of the evidence in the administrative record. If the 
Secretary acted within the area of his judgment and dis- 
cretion and made findings based on substantial evidence, 
his order must be upheld.** As the Supreme Court has 
pointed out, controls are both “necessary and difficult”.?* 
Consequently, “[t]he terms of the Order are largely mat- 
ters of administrative discretion * * * Technical details of 
the milk business are left to the Secretary and his aides”.2” 


14 See also Sen. Rep. No. 565, 75th Cong. Ist Sess. p. 3; H. Rep. 
No. 468, 75th Cong. Ist Sess. p. 3. 


15 N.L.R.B. v. Hearst Publications, 322 U.S. 111, 180; O'Leary 
v. Brown-Pacific-Maxon, 340 U.S. 504. 


16H. P. Hood & Sons v. DuMond, 386 U.S. 525, 529. 
17 Stark v. Wickard, 321 U.S. 288, 310. 
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See also Mitchell v. Budd, 350 U.S. 473, 480; Queensboro 
Farm Products v. Wickard, 137 F. 2d 969, 977 (C.A. 2). 

In this ease, the promulgation hearing record,* which 
was before the district court, consists of more than 3500 
pages of testimony and 78 exhibits dealing with various 
phases of marketing conditions and practices in the New 
England milk marketing areas. The hearing was held over 
a period of 21 days, from September 9, 1959 to October 
8, 1959. Evidence was presented, on behalf of handlers 
and producers, through qualified economists and milk 
marketing specialists having long and close experience 
with the marketing problems and the regulatory program 
in the New England area. 

The amendment here under attack was adopted by the 
Secretary on the basis of evidence there presented. The 
record clearly establishes the need for the 1960 amend- 
ments and the justification for the particular form of 
regulation which the Secretary has selected.” 

1. Among the problems considered at the hearing was 
(1) the need for integrating and coordinating the pro- 
visions of the several orders in the five milk marketing 
areas in New England to achieve more effective and uni- 
form regulation in the light of the movement of milk be- 
tween federal markets (H.R. 477, 493, 666, 684, 758, 760, 25 
FR. 7821, 7825) ; (2) the proper treatment of those farm- 
ers who are near enough to the market to distribute their 
own product and those who are removed from the market 
and sell to handlers who serve the market (H.R. 429, 25 
F.R. 7822, 7825); and (3) the elimination of unfair ad- 


18 Docket No. A0Q-14, A-30 et al. References to this record will 
be identified by H.R. 


19 Appellants’ claim that a statute which provides for differentia- 
tion among those who produce milk would be unconstitutional for 
failure to specify adequate standards (Br. p. 19, 20) is without 
substance. The Supreme Court, in the Rock Royal case, supra, 
in upholding the Secretary’s differentiation between priced and 
unpriced milk, found that the statute satisfies the constitutional 
requirement for legislative standards, 307 U.S. at 574. See also 
H. P. Hood & Sons v. United States, supra. 
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vantages and disadvantages (H.R. 994, 25 F.R. 7819 et 
seq.). 

As pointed out in the Counter Statement, supra, p. 1, 
milk marketing orders are designed to deal with the prob- 
lem of surplus milk and to insure the equitable distribu- 
tion of its burden among all producers. 

Producer-handlers (like appellants herein) are excepted 
from the operation of these orders on the theory that they 
carry the burden of their own reserves or surplus (H.R. 
409, 3190). The testimony showed that a farmer who pro- 
cesses the milk which he produces should have an ex- 
emption if he does not depend on others to supplement his 
needs (with their surplus) and does not dump on others 
his own surplus. (H.R. 430, 1495, 3221). Appellants, as 
dairy farmers qualifying as producer-handlers under the 
New York Order, are exempt from the operation of the 
New York Order (Br. p. 3; affid. Pollard, J.A. 30). 

As noted earlier (supra, p. 8), appellants distribute 
most of their milk in the New York area. The rest they 
sell to pool plants in the Boston area. If the sales of this 
surplus milk in the Boston area enabled them to partici- 
pate in the Boston pool, they would be receiving “blend” 
prices for surplus milk and would be shifting the burden 
of their surplus to the Boston pool and to the primary and 
regular suppliers of the Boston market. (H.R. 361, 365, 
416, 428-434, 1495, 1503, 1536-1537, 1541, 3135-3136, 3222- 
3224). In other words, the surplus of the regular suppliers 
of the market (the producers) returns a Class II price 
but the surplus of the producer-handler would carry a 
“blend” price, which is always higher than Class II. 

It was demonstrated that the Order should be amended 
to preclude a producer-handler from shifting, to other pro- 
ducers, any portion of the burden of carrying the reserve 
supply associated with his fluid milk business (H.R. 416, 
428-434, 3135-3136, 3222-3224). Thus milk received from 
producer-handlers at a regulated plant of a pool handler 
under the Boston Order should be treated as “outside 
milk” inasmuch as producer-handlers are not required to 
share their own Class I sales with the Boston pool mem- 
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bers and therefore producer-handlers should not be en- 
titled to participate in the marketwide pool with respect 
to any excess milk which they may deliver to the regulated 
plant of a pool handler (H.R. 365, 3227-3228). 

It would be inequitable to treat as “producer” milk in 
the Boston area that milk which is normally associated 
with another federally regulated market (New York area 
in this ease) but which cannot be sold for Class I use in 
that market (New York area)* and to ignore the fact that 
such milk is surplus milk when utilized in the Boston 
market (H.R. 1036, 1536-1537). It would be inequitable 
to Boston Pool producers to require Boston pool plant 
handlers to pool appellants’ milk and pay the “blend” 
price, when appellants do not share their Class I utiliza- 
tion with the pool but send into it only surplus or Class IT 
milk. 

The testimony presented showed that producer-handlers 
have a preferential outlet for the disposition of their milk 
(H.R. 1503, 1541, 25 F.R. 7825); and that their surplus 
milk should not, when delivered to a pool plant, be in- 
cluded as “producer” milk to augment further the prefer- 
ential outlet such dairy farmers enjoy (H.R. 1505, 1541), 
when it is necessary to use the manufacturing facilities 
under one Federal order (Boston in this instance) for 
disposition of surplus associated with another market 
under a different Federal order. The market extending 
the privilege of the use of its manufacturing facilities 
should not be penalized (H.R. 1987). The concept of equal- 
ization among producers in the pool (H.R. 433) should not 
be upset. Nor should the milk of the regular suppliers of 
the market be displaced by the surplus milk of individuals 
who are associated with another market and dispose of 
their Class I milk in that other market, 25 F.R. 7825. The 


20 See affidavit, Pollard, J.A. 32 to the effect that, for the year 
1960, over 43% of the producer milk priced and pooled under the 
New York Order was classified and priced as Class III or surplus. 


21 See affidavit, Aplin, infra p.l!, to the effect that, for the year 
1960, 42% of the producer milk priced and pooled under the Boston 
Order was classified and priced as Class II or surplus. 
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exemption granted the dairy farmer who handles his own 
milk should not provide an advantage of such magnitude 
that the stability of the market and the effectiveness of 
the Order in achieving its primary objective are threat- 
ened (H.R. 409-415, 2240-41, 3219-3225, 25 F.R. 7825). 

2. If appellants’ shipments of milk to the Boston area 
were included as producer milk and appellants were 
treated as producers under the Boston Order, the blend 
price to the nearly 10,000 producers now in the Boston 
pool would be reduced.** This would invade the right of 
those producers to a computation of a blend price without 
diminution of their interest in that price (Stark v. Wick- 
ard, supra). Also, if appellants were to succeed, other 
producer-handlers in the New England, N. Y. or even 
other areas, would be encouraged to “dump” their surplus 
milk in the Boston marketing area in order to obtain the 
Boston blend price at the expense of and to the detriment 
of Boston producers, and in turn to the detriment and 
injury of the public. 


22 Aplin affidavit, infra pt’: H.R. 261. 


3 Tn order to demonstrate how this would happen, let us assume 
that the handlers in the pool use 1000 ewt of milk in a particular 
month of which 500 is devoted to Class I use and 500 to Class II 
use; that the Class I use price is $4.00 per ewt and Class II use 
price is $2.00 per cwt; and that appellants have supplied 200 cwt 
to the handlers. Under Order No. 4 as amended, the computation 
of the blend price would be as follows: 


500 x $4 = $2000 
300 x $2 = $ 600 (200 cwt of appellants are excluded ) 
800 / $2600 
$3.25 blend price 
If appellants should be considered “producers”, the computation 
would be: 
500 x $4 = $2000 
500 x $2 = $1000 
1000 /$3000 
$3.00 blend price 
Of course this is a simplifified version of the actual computation 


and has not taken into account various adjustments and deductions 
(which are not material to the issue here). 
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The evidence overwhelmingly showed the need for the 
amendment in order that producer-handlers under another 
Federal order, (including appellants herein) should not 
have an unjust advantage over Boston producers who are 
the primary and regular suppliers for the market. Thus 
on the basis of the evidence produced at the hearing, and 
in the reasonable exercise of his judgment and discretion, 
as required by statute, the Secretary found that “the 
receipt of milk by a handler from a person who is a 
producer-handler under any Federal order should be re- 
garded as a receipt of unregulated milk, since such milk 
will not be priced or pooled at the producer-handler’s 
plant”, 25 F.R. 7825; that “issuance [of the order as 
amended] will tend to effectuate the declared policy of the 
Act”, that “the minimum prices specified in the order as 
hereby amended * * * insure a sufficient quantity of pure 
and wholesome milk and [are] in the public interest”; and 
that it was “the only practical means * * * of advancing 
the interests of producers * * *”, 25 F.R. 8284. 


The Secretary’s action in amending Order No. 4 was a 
valid and reasonable exercise of administrative discretion 
designed to accomplish a valid legislative purpose to es- 
tablish uniform minimum prices to be paid to producers 
whose milk is subject to regulation under Order No. 4. A 
presumption of validity attaches to such official acts. See 
United States v. Rock Royal Co-op, 307 U.S. 533, 567-568: 


* * * Such an administrative determination carries a 
presumption of the existence of state of facts justify- 
ing the action far too strong to be overcome by such 
suggestions as here made. 
See also Pacific States Co. v. White, 296 U.S. 176, 186. 
Appellants have alleged no facts (nor submitted any evi- 
dence) to invalidate the administrative determination. 
Their general, conclusory allegations are, at the least, in- 
adequate. Cf. Hegeman Farms Corp. v. Baldwin, 293 US. 
163, 170. 


7 U.S.C. 608c(4), 608c(9) (B). 
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B. The Boston Order, As Amended, Is Not Discriminatory. 


1. Appellants as producer-handlers receive the same 
treatment under the Boston Order as they receive under 
the New York Order, which covers their principal area of 
business. Under the New York Order, appellants are 
exempt from the provisions for pricing and pooling. They 
are not required to pool their Class I milk with the milk 
of other New York-New Jersey producers. If they had 
shipped the milk in question here to New York pool plants, 
instead of Boston pool plants, the milk would be regarded 
as surplus milk. By shipping such milk to the Boston 
area, they seek an advantage—they seek to share in the 
Class I uses of the Boston pool while retaining for them- 
selves the exclusive benefit of their Class I sales in the 
New York area. 

2. Appellants seek an advantage over those farmers 
who are producer-handlers under the Boston Order. Under 
the Order as amended, a producer-handler under a Fed- 
eral order regulating any area is treated the same as one 
who is a producer-handler under the Boston Order. If a 
producer-handler under the Boston Order ships any of 
his milk to a Boston pool handler, such milk, for pricing 
and pooling purposes, is treated precisely the same as is 
appellants’ milk under the amended order—i.e. as surplus 
milk. Thus the amendment eliminates an inequity that 
existed formerly—it eliminates an advantage which out- 
side producer-handlers had over Order No. 4 producer- 
handlers before 1960—and provides for uniformity for all 
dairy farmers who are producer-handlers under Federal 
orders. As noted above, before 1960, producer-handlers 
under Order No. 4 were the only producer-handlers who 
were exempt. 

3. Appellants are treated uniformly with all others in 
the same situation. They, like all producer-handlers under 
Federal orders, are free to negotiate any price with their 
purchasers. The Order does not regulate or price or pool 
such milk. There is no requirement under the Act that all 
farmers who serve an area or all milk sold in an area be 
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treated alike. United States v. Rock Royal Co-op, supra; 
Bailey Farms v. Anderson, 157 F. 2d 87, 92 (C.A. 8), cer- 
tiorari denied 329 U.S. 788; Lehigh Valley v. United 
States, 287 F. 2d 726 (C.A. 3), certiorari granted 366 U.S. 
957 (argued on January 17, 1962); H. P. Hood & Sons v. 
United States, 307 U.S. 588. 

4. The amendment insures non-discrimination and re- 
moves inequities among producers. Before the amendment, 
the producers who regularly served and were primarily 
responsible for producing milk for the Boston area shared 
the pool receipts with appellants though appellants did 
not share their own Class I utilization with the pool 
members (as their Class I milk was disposed of in the 
New York area solely for their own benefit). The amend- 
ment eliminated a disadvantage which had been borne by 
the regular producers in the Boston area. 


C. Notice Of Hearing To Amend Order Was Adequate. 


The notice of hearing, issued August 19, 1959, was pub- 
lished in the Federal Register on August 22, 1959 (24 F.R. 
6847) and stated that the hearing would begin on Septem- 
ber 9, 1959. This was in full compliance with Sections 8¢ 
(3) and (17) of the Act, 7 U.S.C. 608¢(3) and (17) and 
constituted legal notice to appellants. 49 Stat. 502, 44 
U.S.C. 307; Federal Crop Ins. Corp. v. Merrill, 332 US. 
380. Moreover, the Secretary, by his duly authorized 
agents, mailed, during the period from August 20 to 
August 26, 1959, a copy of the notice of hearing to each 
person known to be interested (Aplin affid. infra P39 ); a 
press release containing a summary of the contents of 
the notice of hearing was sent to newspapers in the area 
covered by Order No. 4; copies of the notice of hearing 
were sent to the governors of the states interested in the 
subject matter; and a copy of the notice was furnished to 
any person requesting it (Aplin affid.). 

The notice expressly related to amendments to the 
Order regulating the handling of milk in the Greater 
Boston, Massachusetts and other New England areas. It 
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stated that the hearing was for the purpose of receiving 
evidence with respect to the economie and marketing con- 
ditions relating to the proposed amendments, and “ap- 
propriate modifications thereof”. It further stated, in con- 
nection with the amendment (Proposal No. 18) to redefine 
the Boston Marketing area, that— 


The proposals relative to a redefinition of the re- 
spective marketing areas raise the issue whether the 
provisions of the present orders would tend to effec- 
tuate the declared policy of the Act, if they are ap- 
plied to the marketing areas as proposed to be re- 
defined and, if not, what modifications of the pro- 
visions of the orders would be appropriate. 
The proposed amendments included amendment of the 
definitions of “exempt milk” (Proposal No. 1) and “pro- 
ducer handler” (Proposal No. 11) and “such changes as 
may be necessary to make * * * the orders conform with 
any amendments thereto which may result from this hear- 
ing” (Proposal No. 114). Appellants’ allegation on the 
inadequacy of notice is wholly without merit. Their con- 
tention (Br. 10) that the notice failed to state that the 
proposals would affect persons subject to Order 27 is 
frivolous. 


D. The Amended Order Does Not Interfere With The 
Free Flow of Milk. 


Appellants’ argument (Br. p. 15) that the amended 
Order interferes with the free flow of their milk into 
Massachusetts is not properly before this Court as it was 
not presented below. In any event it is without merit. 
Appellants claim that its milk “was so priced under the 
terms of the amended order as to have erected a barrier 
to the free flow of their milk” (Br. 15). As is evident 
from the admitted facts and the clear provisions of the 
Order, the Order sets no price for appellants’ milk; and 
contrary to appellants’ claim, the Secretary has placed no 
“burdens” or “obstructions”, “tariffs” or “taxes” upon the 
shipment of milk by appellants. The order exempts ap- 
pellants and their milk from the pricing and pooling 
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provisions. It does not in any way prohibit or limit the 
marketing of milk “produced in any production area in 
the United States”.* Appellants’ milk and, indeed, milk 
from any production area may be sold in the Boston area. 
Appellants’ complaint is, in effect, that the amended 
Order makes it less profitable for them to market milk in 
the Boston area than previously. Even if true, this does 
not mean that the Order has “erected a barrier to the free 
flow of their milk * * * to the State of Massachusetts”. 
(Br. p. 11). Cf. Hegeman Farms Corp. v. Baldwin, 293 
U.S. 163, 170: 


* © * To make the selling level higher might be 
unfair to the consumers; to make the purchasing 
level lower might bring ruin to producers. The ap- 
pellant would have us say that minimum prices must 
be changed whenever a particular dealer can show 
that the effect of the schedule in its application to 
himself is to deprive him of a profit. This is not 
enough to subject administrative rulings to revision 
by the courts. If the designation of a minimum price 
is within the scope of the police power, expenses or 
losses made necessary thereby must be borne as an 
incident, unless the order goes so far beyond the 
needs of the occasion as to be turned into an act of 
tyranny. Nothing of the kind is charged. The Four- 
teenth Amendment does not protect a business against 
the hazards of competition. 


. also Bowles v. Willingham, 321 U.S. 503, 517: 


Of course, price control, the same as other forms of 
regulation, may reduce the value of the property 
regulated. But, as we have pointed out in the Hope 
Natural Gas Co. case (320 U.S. p. 601), that does not 


mean that the regulation is unconstitutional. 
A member of the class which is regulated may suffer 
economic losses not shared by others. His property 
may lose utility and depreciate in value as a conse- 
quence of regulation. But that has never been a 
barrier to the exercise of the police power. 


25 Appellants do not mention section 8c(5)(G) of the Act, but 
their argument appears to be based on the language of this section. 


If a member of the class regulated, who has suffered 
economic loss, has no cause for complaint, it follows that 
one who is not a member of the class regulated can have 
no greater cause for complaint. 


Il 


Appellants Have Failed To Show That 
An Injunction Is Warranted. 


It is, of course, well settled that “an injunction is not 
a remedy which issues as of course”. Harrisonville v. 
Dickey Clay Co., 289 U.S. 334, 337-338. And a “court of 
equity acts with caution and only upon clear showing 
that its intervention is necessary * * *”, Hurley v. Kin- 
caid, 285 U.S. 95, 104n. Indeed, as the Supreme Court 
has noted in Yakus v. United States, 321 U.S. 414, 440, 
injunctive relief, even as against private parties, “has 
never been regarded as strictly a matter of right, even 
though irreparable injury might otherwise result to the 
plaintiff”. Here, we submit, appellants cannot show any 
irreparable injury that warrants intervention by a court 
of equity. As shown by the Aplin affidavit, there are 
adequate reserves in the producer settlement fund to 
cover any amounts which may be due appellants and there 
is no threat of irreparable injury to appellants nor any 
warrant for issuance of an injunction. Moreover, the 
potential injury to the public resulting from the granting 
of the injunctive relief here sought far outweighs any 
injury to appellants that might result from denial of an 
injunction. The maintenance of stable economic conditions 
in the Boston area is of vital importance not only to 
producers whose milk is regulated by the Order but also 
to the general public. See Virginian Ry. v. Federation, 
300 U.S. 515, 552: 

Courts of equity may, and frequently do go much 
farther both to give and withhold relief in further- 
ance of the public interest than they are accustomed 
to go when only private interests are involved. 


30 


See also Benson v. Schofield, supra, “In short, the public 
interest is paramount.”. 

It is clear that appellants have failed to make a proper 
showing of entitlement to injunctive relief. In Benson v. 
Schofield, supra, this Court said, beginning at p. 721: 


To effectuate the purposes of the Act, including an 
equitable distribution of the burden of surplus milk, 
the Secretary of Agriculture has been given power 
in certain circumstances to issue orders which are 
applicable, not to producers or retailers, but to pro- 
ducers as handlers. [Emphasis supplied] 


In the first place, so far as handlers are concerned, 
including producers as handlers, the Act expressly 
provides that when the Secretary has promulgated 
his order, it becomes “final, if in accordance with 
law” subject to review only as the Act provides. 
Even then, upon such review, if there has been error, 
the court must remand for proceedings “in accord- 
ance with law” and the pendency of proceedings 
under the subsection noted “shall not impede, hinder, 
or delay the United States or the Secretary ... from 
obtaining relief .. .” as provided in § 608a(6). There 
is no provision authorizing interference with the ad- 
ministrative plan. When we have in mind the pur- 
poses of the legislation, it is difficult to see how 
Congress in these respects could more effectively have 
expressed its will than is evident from a mere read- 
ing of the Act. If appellees were to be deemed han- 
dlers, they would be bound by the administrative 
remedy and the judicial review provisions of the Act. 
Appellees, viewed as producers, being unregulated, 
are given by the Act no greater status than the 
handlers who are regulated. [Emphasis supplied]. 


This language applies with even greater force to appel- 
lants herein who are neither handlers nor producers 


under the Order. 


IV 


There Was No Error In Denying Appellants’ Motion 
For A Continuance For The Purpose Of Taking 
Depositions And Submitting Affidavits 


Since the action of the Secretary must be judged on 
the basis of the administrative record, a copy of which 
was before the district court, it is apparent that the 
court had before it all the facts necessary to a determi- 
nation. There was no need for additional facts. A de 
novo trial is not authorized. See Stark v. Wickard, 321 
U.S. 288, 310; Secretary of Agriculture v. Central Roig 
Co., 338 U.S. 604, 614; Securities & Exchange Comm. v. 
Chenery Corp., 332 U.S. 194. 

In any event, where a suit is subject to dismissal on 
jurisdictional grounds, it is appropriate for the court to 
proceed to consider the grounds for dismissal, without sub- 
mitting the parties and the court to the expense and 
burdens of further proceedings. As stated in United 
Transport Service v. National Mediation Board, 85 US. 
App. D.C. 352, 179 F. 2d 446, 453: 


Where a complaint fails to state a claim upon which 
relief can be granted, a motion to dismiss it on such 
ground should be acted upon and granted. A de- 
fendant should not be put to the trouble and expense 
of any further proceeding, and the time of the court 
should not be occupied with any further proceeding, 
under such a complaint. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of the district court should be affirmed. 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General, 


Davip C. ACHESON, 
United States Attorney, 


ALAN S. ROSENTHAL, 

PAULINE B. HELLER, 
Attorneys, 
Department of Justice. 


NEIL Brooks, 
Assistant General Counsel, 


JosEPH A. WALSH 


Attorney, 
Department of Agriculture. 


APRIL 1962 
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APPENDIX A 


The Agricultural Marketing Agreement Act of 1937, 
50 Stat. 246, as amended, 7 U.S.C. 601 et seg., provides, 
in pertinent part: 

Section 8c, 7 U.S.C. 608¢. Orpers Recunatinec Han- 
DLING oF CoMMODITY. 


(1) Issuance by Secretary. 


The Secretary of Agriculture shall, subject to the 
provisions of this section, issue, and from time to 
time amend, orders applicable to processors, associ- 
ations of producers, and others engaged in the han- 
dling of any agricultural commodity or product 
thereof * * °. 


* * * e 
(5) Milk and its products; terms and conditions 
of orders. 


In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more 


of the following terms and conditions, and (except 
as provided in subsection (7) of this section) no 
others: 


(A) Classifying milk in accordance with the 
form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, 
minimum prices for each such use classification 
which all handlers shall pay, and the time when 
payments shall be made, for milk purchased from 
producers or associations of producers. Such 
prices shall be uniform as to all handlers, subject 
only to adjustments * * *: 


(B) Providing: 


(ii) for the payment to all producers and asso- 
ciations of producers delivering milk to all han- 
dlers of uniform prices for all milk so delivered, 
irrespective of the uses made of such milk by the 
individual handler to whom it is delivered; sub- 
ject, in either case, only to adjustments * * °. 

(C) In order to accomplish the purposes set 
forth in Benen phs (A) and (B) of this sub- 
section, providing a method for making adjust- 
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ments in payments, as among handlers (including 
producers who are also handlers), to the end 
that the total sums paid by each handler shall 
equal the value of the milk purchased by him at 
the prices fixed in accordance with paragraph 
(A) of this subsection. 


(G) No marketing agreement or order applica- 
ble to milk and its products in any marketing 
area shall prohibit or in any manner limit, in 
the case of the products of milk, the marketing 
in that area of any milk or products thereof pro- 
duced in any production area in the United 
States. p 

* o * 


(7) Terms common to all orders. 


In the case of the agricultural commodities and the 
products thereof specified in subsection (2) of this 
section orders shall contain one or more of the follow- 
ing terms and conditions: 

e J ° e 


(D) Incidental to, and not inconsistent with, 
the terms and conditions specified in subsections 
(5)-(7) of this section and necessary to effectu- 
ate the other provisions of such order. 


* s * ° 
(11) Regional application. 


(A) No order shall be issued under this section 
which is applicable to all production areas or 
marketing areas, or both, of any commodity or 
product thereof unless the Secretary finds that 
the issuance of several orders applicable to the 
respective regional production areas or regional 
marketing areas, or both, as the case may be, 
of the commodity or product would not effectively 
carry out the declared policy of * * * 608¢ * * * 
of this title. 


(C) All orders issued under this section which 
are applicable to the same commodity or product 
thereof shall, so far as practicable, prescribe 
such different terms, applicable to different pro- 
duction areas and marketing areas, as the Secre- 
tary finds necessary to give due recognition to 
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the differences in production and marketing of 
such commodity or product in such areas. 


(13) Retailer and producer exemption. 


(B) No order issued under sections * * * 608¢c 
* * * of this title shall be applicable to any 
producer in his capacity as a producer. 


(15) Petition by handler for modification of order 
or exemption; court review of ruling of Secre- 
tary. 

(A) Any handler subject to an order may file 
a written petition with the Secretary of Agricul- 
ture, stating that any such order or any provi- 
sion of any such order or any obligation imposed 
in connection therewith is not in accordance with 
law and praying for a modification thereof or to 
be exempted therefrom. He shall thereupon be 
given an opportunity for a hearing upon such 
petition, in accordance with regulations made by 
the Secretary of Agriculture, with the approval 
of the President. After such hearing, the Secre- 
tary shall make a ruling upon the prayer of such 
petition which shall be final, if in accordance with 
law. 

(B) The District Courts of the United States 
in any district in which such handler is an in- 
habitant, or has his principal place of business, 
are vested with jurisdiction in equity to review 
such ruling, provided a bill in equity for that 

urpose is filed within twenty days from the 
tate of the entry of such ruling. Service of 

rocess in such proceedings may be had upon the 

ecretary by delivering to him a copy of the bill 
of complaint. If the court determines that such 
ruling is not in accordance with law, it shall 
remand such proceedings to the Secretary with 
directions either (1) to make such ruling as the 
court shall determine to be in accordance with 
law, or (2) to take such further proceedings as, 
in its opinion, the law requires. The pendency 
of proceedings instituted pursuant to this sub- 
section shall not impede, hinder, or delay the 
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United States or the Secretary of Agriculture 
from obtaining relief pursuant to section 608a 
(6) of this title. * * 
(16) Termination of orders and marketing agree- 
ments. 


(A) The Secretary of Agriculture shall, when- 
ever he finds that any order issued under this 
section, or any provision thereof, obstructs or 
does not tend to effectuate the declared policy 
of sections * * * 608¢ * * ° of this title, termi- 
nate or suspend the operation of such order or 
such provision thereof. 

° . e ° 


Greater Boston Milk Marketing Order, as amended, 
7 C.F.B. 904, provides, in pertinent part: 


§ 904.2 Definitions of persons. 
es e s ° 
(e) “Producer” means any dairy farmer whose milk 


is moved from his farm to a pool plant, or to any 
other plant as diverted milk; except that the term 


shall not include any person who is a producer-handler 
under this or any other Federal order, * * ° 
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APPENDIX B 
AFFIDAVIT 


Commonwealth of Massachusetts: 
County of Suffolk: 


Richard D. Aplin, being first duly sworn, deposes and 
says as follows: 


That he is the Market Administrator designated by 
the Secretary of Agriculture of the United States to 
administer the provisions of Order No. 4, as amended, 
(7 CFR Part 904), the order which regulates the handling 
of milk in the Greater Boston marketing area, and that 
he has full and complete charge of all of the books and 
records in the Office of the Market Administrator and has 
knowledge of the matters set forth herein. 

This affidavit is made in opposition to the plaintiffs’ 
motion for injunctive relief in this action and in support 
of the defendant’s motion to dismiss or in the alternative, 
for summary judgment herein. 


Status of the Plaintiff's 


Prior to the amendment of Order No. 4, effective Sep- 
tember 1, 1960, the “producer” definition (Sec. 904.2(e)) 
included, in pertinent part, any dairy farmer whose milk 
is moved from his farm to a pool plant, except a person 
who is a producer-handler under said Order No. 4; the 
amendments to Order No. 4, effective September 1, 1960, 
revised the “producer” definition to exclude therefrom 
any person who is “a producer-handler under this or 
any other Federal order* * * * *,” 

In the Fall of 1960, deponent compiled a tentative list 
of producer-handlers under Order No. 4 and other New 
England Federal Milk orders and the New York-New 
Jersey order (Order No, 27). On the basis of information 
supplied to him for that purpose by the Market Adminis- 
trator under Order No. 27, deponent included in said list 
the names of each of the plaintiffs in this action. De- 
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ponent thereupon made known the status of each plaintiff 
as a producer-handler under Order No. 27 to pool han- 
dlers under Order No. 4 by mailing a copy of said list 
to each pool handler. There were approximately 170 
producer-handlers on the list who were in the New Eng- 
land markets and 65 producer-handlers who were in the 
New York-New Jersey market. 

According to deponent’s records, H. P. Hood and Sons, 
Inc., a pool handler under Order 4, has been receiving 
milk for several years from “producers” John C, Calhoun 
and Sons, N. G. Dickinson, and Parker Bros. Deponent 
notified the Hood Company of the similarity of the names 
of these “producers” to those of the plaintiffs, as they 
appeared on said list. The identity of each of these 
“producers” as being one of the plaintiffs, listed as a 
producer-handler under Order No. 27, was confirmed by 
the Hood Company. Accordingly, deponent determined, 
on the basis of the provisions of Order No. 4, that none 
of the plaintiffs qualified as a producer under Order No. 
4 with respect to that portion of his milk shipped to the 
Hood Company after September 1, 1960. 

Your deponent further is informed and believes that for 
milk shipped by the plaintiffs to the Hood Company in 
the months of September, October and November 1960, 
the plaintiffs received from the Hood Company, the Order 
No. 4 blended price rather than the Class II price, as they 
allege. 


Alleged Irreparable Damage 


In their complaint the plaintiffs allege irreparable in- 
jury in that if they are not considered producers, they 
allegedly are faced with operating and capital money 
losses in the total sum of $12,300 for all three plaintiffs. 

Deponent is required, pursuant to Section 904.51(e) of 
Order No. 4, to set aside and maintain a reserve within 
the producer-settlement fund to meet any unforeseen dis- 
bursements which might be required and thus insure the 
continued operation of the marketing order and the con- 
tinued solvency of the producer-settlement fund. ‘This 
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reserve was maintained at about $75,000 on the 12-month 
average for 1960. If this reserve were required to be 
used in its entirety, a new reserve of approximately the 
same amount would be created in the following month 
pursuant to said Section 904.51(e) which provides for a 
deduction of not less than 4¢ nor more than 5¢ per hun- 
dredweight for maintaining a cash balance to meet con- 
tingencies. Hence, if plaintiffs prevail in this action, it is 
evident that they can recoup any possible loss out of this 
reserve fund within a very short time after disposition 
of this action on its merits. 


Notice of Amendment Hearing 


In their complaint plaintiffs alleged that the notice of 
hearing on the proposed amendment to Order No. 4 was 
inadequate and that plaintiffs did not receive any such 
notice. 

The Act provides (§§8c(3) and (17)) that notice of 
hearing upon a proposed amendment to any order, given 


not less than three days prior to the date fixed for such 
hearing, shall be deemed due notice thereof. The hear- 
ing was noticed to begin September 9, 1959. The notice 
of hearing, issued August 19, 1959, was published in the 
Federal Register on August 22, 1959 (24 F.R. 6847). 

In compliance with Section 900.4(b) (ii) of the applicable 
rules of practice (7 CFR Part 900.4) pursuant to certain 
delegations of authority to your deponent (23 F.R. 5931), 
deponent also mailed, during the period from August 20 to 
August 26, 1959, a copy of the notice of hearing to each 
person known to the deponent to be interested therein. 
In further compliance with the regulations, a press re- 
lease containing a summary of the contents of the notice 
of hearing was sent to newspapers in the area covered by 
Order No. 4, and copies of the notice of hearing were sent 
to the Governors of all of the States interested in the 
subject matter of the hearing. Proof of the giving of 
all such notice is contained in Exhibit No. 4 of the hear- 
ing record (Docket AQ 14-430). A copy of the notice 
of hearing was thus furnished by your deponent to any 
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person requesting the same, but no such request was 
reecived from any of the plaintiffs in this action. In any 
event, deponent is informed that under the aforesaid rules 
of practice the publication of the notice of hearing in the 
Federal Register expressly constitutes full and sufficient 
legal notice of the said hearing, without regard to addi- 
tional notice, 


Referendum on Amendment to Order No. 4 


Plaintiffs also assert illegality of the amended order in 
that plaintiffs allegedly were not offered an opportunity 
to vote upon the proposed amendment. 

Deponent was designated as the agent of the Secretary 
to conduct a referendum in accordance with published pro- 
cedure (15 F.R. 5177), to determine whether the issuance 
of the proposed amendment to Order No. 4 was approved 
or favored by producers, as defined in said Order No. 4, 
as proposed to be amended (25 F.R. 7838). 

The said referendum was conducted from August 17 to 
August 24, 1960. With respect to the plaintiffs in this 
action, a ballot to vote in the referndum was not sent 
to plaintiff, John E., John L. and Raymond E. Calhoun, 
d/b/a Rosendahl Guernsey Farms because under the name 
of John C. Calhoun & Sons, by which it designated itself 
as a producer under Order No. 4 it was a member of a 
producers’ cooperative association which, pursuant to Sec- 
tion 8c(12) of the act, cast its ballot on behalf of this 
plaintiff and other members. On August 17, 1960, a ballot 
was mailed to each of the other plaintiffs, under the names 
of N. G. Dickinson and Parker Bros., to vote in said 
referendum. All records with respect to the referendum 
have been turned over to the U.S. Department of Agricul- 
ture at Washington, including all individual producer bal- 
lots cast. However, I am informed and believe that 
neither such plaintiff cast said ballot. 

Deponent states further that 8,579 producers partici- 
pated in said referendum and 8,425 votes (98.2 percent) 
were cast in favor of, and 154 votes were cast in opposi- 
tion to, the issuance of the amendment to Order No. 4, 
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complained of by plaintiffs herein. As aforesaid, this 
included the vote of plaintiff Rosendahl Guernsey Farms 
cast on its behalf by its cooperative association. It is 
apparent that in any event the result of the referendum 
was such that the votes of the plaintiffs in this action 
could not possibly have affected the outcome of the refer- 
endum. 


Order No. 4 Regulated Handlers’ Class Utilization 


For the calendar year 1960, 58 percent of the producer 
milk priced and pooled under Order No. 4, as amended, 
was classified and priced as Class I and 42 percent of such 
milk was classified and priced as Class II, surplus uses. 


Ricuarp D. Apiin 

Market Administrator Order No. 4 
230 Congress Street 

Boston 10, Massachusetts 
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CIVIL DCCKET 


United States District Court for the District of Columbia 


CALHOUN, et al. vs. FREEMAN C.A. No. 581-61 


Date 
1961 
Feb. 23 
Feb. 23 


Proceedings 
Deposit for cost by 
Complaint, appearance | filed 
Summons, copies (3) and copies (3) of complaint 
issued ser. 2-24-61; U.S. Atty., ser. 2-21-61 
Atty. Gen., ser. 2-24-61. | 
Motion of deft. for security for costs; c/ta 2-1-61; 
P&A; M.C. : filed 
app. 
Consent order for security for costs; $50 cash or 


$100 bond, within 20 days. (N) Matthews, J. 


Deposit by Calhoun of $50.00 cash security for 


costs per order of 3-8-61. i 

Order extending deft's time to answer to and in- 
cluding May 25, 1961. (N) Youngdah1, Ste 
Motion of deft to dismiss or, in the alternative, 
for summary judgment; c/m 5-25-61; Statement of 
Material Facts; brief in support; affidavits (2); 
M.C. 5-25-61. Exhibit (Volumes 1 thru 8) filed 
Stipulation of Counsel extending time for pltf 

to move, plead, etc., to July 3, 1961. 7 filed 


Proceedings 
Stipulation extending pltf time for filing opposi- 
tion to motion to July 13, 1961. (fiat) 
Youngdahl, J. 
Opposition of pltfs in opposition to deft's 
motion to dismiss and for summary judgment; ser. 
ack. 7-13-61; P&A in support of pltf's motion 


for Temporary Injunction and in opposition to 


deft's motion for judgment; ser. ack. 7-13-61. 


filed 
Notice of pltfs to take deposition of H. P. 
Hood & Son, Inc. ser. ack. 7-13-61. filed 
Notice of pltfs to take deposition of Orville 
Freeman; ser. ack. 7-13-61. filed 
Demand of pltfs for admissions; ser. ack. 
7-13-61. filed 
Motion of deft to quash notices to take deposi- 
tions of Richard D. Aplin, H. P. Hood and Son, 
Ine., or in the alternative to postpone taking of 
depositions; c/m 7-20-61; P&A; M.C. 7-20-61. 

filed 

Objections of deft to demand to admit; c/m 
7-28-61; P&A; M.C. 7-28-61. 


Proceedings 


Stipulation extending to 8-28-61 time for pltf 


to oppose deft's motion to quash and time for 
| 
pltf to respond to deft's objection to demand 


for admissions. ! filed 


Stipulation extending to 8-8-61 time for deft 


to answer demand to admit. | filed 
Response of deft to demand to admit; c/m 


8-8-61. : filed 
Opposition of pltfs to deft's motion to quash or 
to postpone taking of depositions; P&A; ser. 

ack. 8-28-61. : filed 
Response of pltfs to deft's objections to pltfs' 
demand to admit P&A; ser. ack. 8-28-61. i filed 
Motion of pltfs for continuance of motion for 
dismissal or for summary judgment; P&A; affidavit; 


M.C.- 10-17-61. filed 


Stipulation re motion | filed 


Opposition of deft to motion for continuance of 
motion to dismiss or for summary judgment; c/m 
10-20-61. : filed 
Order denying deft's motion to quash service of 
process and deft's objections to demand to admit, 
without prejudice. (N) Holtzof?, J. 
Order granting deft's motion for summary judgment 


dismissing complaint with costs. (N) Holtzoff, J. 
| 


Dec. 


Dec. 


il 


1i 


Proceedings 


order denying pltf's motion for continuance. 
(N) Holtzoff, J. 

Transcript of proceeedings of 10-24-61; pp 1-3; 
Vol. 1; Reporter Gerald Nevitt (Court copy). 
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Notice of appeal by pltf's; Deposit by Gray $5.00; 
copy mailed to David C. Acheson. filed 
Cost bond on appeal by Nathan G. Dickinson d/b/a 
The Ideal Dairy Farms with Fidelity and Deposit 
Co. of Maryland in the sum of $250.00 approved and 
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Transcript of proceedings of 10-24-61; pp. 1-20; 
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UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA — 2 Lobeuaneg ‘Vol 


JOHN E., JOHN L. and RAYMOND E. CALHOUN, 
d/b/a ROSENDAHL GUERNSEY FARMS, Hoosick 
Falls, Rensselaer County, New York, 
NATHAN G. DICKINSON d/b/a THE IDEAL DAIRY 
FARMS, Hudson Falls, Washington County, 
New York, and ELIUD C., ELON G., and 
NATHANIEL W. PARKER d/b/a PARKER'S DAIRY, 
Granville, Washington County, New York, 


COMPLAINT FOR 
INJUNCTION 


ee 00 00 08 08 cf oe 


Plaintiffs, : CIVIL ACTION 
NO. 581-61 
vs. i 


ORVILLE FREEMAN, Secretary, 
UNITED STATES DEPARTMENT OF AGRICULTURE, 


Defendant. 


. 
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The plaintiffs, complaining of the defendant, allege 
and show to the court as follows: | 

1. That the plaintiffs at all times material herein 
were and are residents of the Counties of Rensselaer and 
Washington, State of New York. : 

2. That the defendant is the Secretary of Agriculture 
for the United States Department of Agriculture and, on 
information and belief, resides in Washington, D. |c. 

3. That this action concerns statutes of the United 
States, to wit, Title 7, U.S.C.A., Section 608(c), the 
Agricultural Adjustment Act of 1937 as amended, the 
Administrative Procedure Act, Title 5, U.S.C.A., and the fed- 


eral constitutional rights of the plaintiffs. 


4, That prior to the times complained of herein the 
defendant's predecessor in office as United States Secretary 
of Agriculture promulgated Federal Milk Order 4 (7 C.F.R. 
904) regulating the marketing of milk in the Greater Boston, 
Massachusetts, marketing area and that all times material 
to this proceeding and prior to the Notice of Hearing com- 
plained of herein, the plaintiffs, whose farms are located 
in the State of New York, were defined as producers of milk 
by such orders. 

5. That 'the definition of the plaintiffs herein as 
producers conferred upon them a valuable property right, to 
wit, the requirement by law that they receive a price equal 
to the price of all other producers for their milk which 
was sold in the Greater Boston marketing area. 

6. That at all times material herein the plaintiffs 
were farmers residing in New York State not subject to the 
jurisdiction of any of the New England Orders except the 


Boston Order and were subject to the Boston Order only to 


the extent that they sold their milk to H. P. Hood & Son. 


The plaintiffs do not process or sell processed milk in the 
Greater Boston area or in any of the other New England 
Orders. Their existence was known or should have been known 


to the defendant's predecessor at all times material herein. 


% 


7. That on or about the 22nd day of august 1959 the 
defendant's predecessor in office caused to be published in 
the Federal Register in Vol. 24, page 6847, a Notice of 
Hearing for the purpose of amending Federal Milk Marketing 
Order 4 and certain other Orders, which Notice of Hearing is 


incorporated herein and made a part hereof as if set forth 


at length. 

8. That subsequent to the aforesaid Notice of Hear- 
ing and on or about the 15th day of August 1960 the defendant's 
predecessor in office caused to be promulgated an order 
amending Federal Order 4, which amendment by its terms caused 
the plaintiffs to lose their status as producers and con= 
sequently to lose the valuable property right whieh they 
possessed, i.e., to be entitled to payment equal to all other 
producers of the marketing area. This purported anendment is 
set forth in Federal Register, Volume 25, page 7838. 

9. That the aforesaid published Notice did not legally 
or properly or adequately advise the plaintiffs of the pro- 
posed change in their status. : 

10. That in fact no such Notice was received by the 
plaintiffs in the mail or otherwise, whereas all other per- 
sons deemed to be affected by the proposed Order received 
mailed Notices of the Hearing. : 

11. That as a result of the alteration of the status of 
the plaintiffs, without notice as alleged hereinbefore, the 


plaintiffs were no longer defined as producers entitled to 


the blend price of the Boston market, a median of the 
highest and lowest prices, but in fact their milk was al- 
located to the lowest price available, i.e., Class 2 price, 
which is substantially less than blend. 

12. That’ the aforesaid failure to properly notice 
the proposed changes in the petitioners! status is in viola- 
tion of the Agricultural Adjustment Act, Title 7, Sec- 
tion 608(e)(3) of the U.S.C.A., the Administrative Procedure 
Act, Title 5, U.S.C.A., Section 900.4 of the Rules and 
Regulations of the United States Department of Agriculture, 
and of the constitutional rights of the plaintiffs. 

13. That there is not sufficient substantial reliable 
or probative evidence in the record of the hearing held upon 
the aforesaid notice to support a differing treatment of 
the plaintiffs! milk from other persons, and further that 
there are not sufficient findings on which such differing 
regulation of the plaintiffs is based. 


14. That your petitioners! statutory rights were 


further violated, and such order illegally approved in that 


your petitioners were not offered an opportunity to vote 
upon the proposed amendment. 

15. That the allocation of the plaintiffs! milk by 
the aforesaid purported amendment of Federal Order 4 may 


possibly be alleged to proceed upon the assumption that the 
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statute, Title 7, Section 608(c) of the U.S.C.A. authorizes 


the regulation of the plaintiffs as a third class, differing 
from producers or handlers, and consisting of producers who 
process and distribute their own milk, which is, upon their 
apparent theory, subject to regulation; that in fact the 
plaintiffs do not process and distribute milk in the Greater 
Boston or other New England areas, and further that upon 
such facts no legal authority exists for the unequal regula- 
tion of the plaintiffs; that no such third class is set forth 
in the statutes; and that if it be deemed to be set forth 
therein then the statute is void for vagueness and is an un- 
lawful delegation of power of Congress without clear and 
explicit definition of the class or the manner of regulation 
of such class which it is alleged to be the subject of 
regulation. : 
16. That the plaintiffs are immediately and ir- 
reparably injured as a result of the action of the defendant, 
in that they have made a substantial capital investment and 
have geared their production to serve the Greater Boston 
market, and are faced with substantial hardship and both 
operating and capital loss in the amount of Five Thousand 
Dollars ($5,000.00) for Rosendahl Guernsey Farms, Fifty- 
five Hundred Dollars ($5,500.00) for Ideal Dairy Farms, and 
Eighteen Hundred Dollars ($1,800.00) for Parker's Dairy, if 


compelled to accept the lower Class 2 price; that such loss 
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will result to the plaintiffs before notice can be served 
and a hearing had on the within complaint, or on the appli- 
cation for a preliminary injunction. 


17. That the plaintiffs have no adequate remedy at 


18. That unless enjoined by this honorable Court 
the defendant will continue to damage the plaintiffs. 

WHEREFOR, the plaintiffs pray as follows: 

That a temporary restraining order pending the hear- 
ing on the plaintiffs! motion for a preliminary injunction 
and thereafter preliminary and permanent injunctions be 
granted by the Court directing the defendant to treat the 
plaintiffs as producers under Federal Order 4, entitled to 
the blend price on their milk, and directing that the plain- 
tiffs be paid the monies due them as such from the date of 
such Judgments, and further setting aside the alleged amend= 


ment of Federal Order 4 as respects the plaintiffs herein 


set forth in Volume 25, page 7838 of the Federal Register, 


and for such other, further and different relief as to the 


Court seems just and proper. 


JOHN B. CARROLL 
Attorney for Plaintiffs 
Office and P.O. Address 
305 Larned Bldg. 
Syracuse 2, New York 


STATE OF NEW YORK ) 
COUNTY OF ONONDAGA ) 

John L. Calhoun, on behalf of John E., John L. and 
Raymond E. Calhoun, d/b/a Rosendahl Guernsey Farms, being 
duly sworn, deposes and says that he is one of the 
Plaintiffs in this action; that he has read the foregoing 
complaint for injunction and knows the contents thereof; that 
the same is true to the knowledge of the deponent, except 
as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to 
be true. | 

/s/ John L. Calhoun : 
Sworn to before me : 
this end day of 
February 1961. 
-/s/ Ella C. Winchell 
STATE OF NEW YORK  ) 
COUNTY OF ONONDAGA i 


Nathan C. Dickinson d/b/a The Ideal Dairy Farms, being 


duly sworn, deposes and says that he is one of the Plaintiffs 
in this dction; that he has read the foregoing complaint for 


injunctions and knows the contents thereof; that the same is 
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true to the knowledge of the deponent, except as to the 
matters therein stated to be alleged on information and 
belief, and that as to these matters he believes it to be 
true. 

/s/ Nathan E. Dickinson 
Sworn to before me 
this 2nd day of 
February 1961. 
/s/ Ella C. Winchell 


STATE OF NEW YORK 


COUNTY OF ONONDAGA ) 

Eliud C. Parker, on behalf of Eliud C., Elon G., and 
Nathaniel W. Parker d/b/a Parker's Dairy, being duly sworn, 
deposes and says that he is one of the Plaintiffs in this 
action; that he has read the foregoing complaint for in- 
junction and knows the contents thereof; that the same is 
true to the knowledge of the deponent, except.as to the mat- 
ters therein stated to be alleged on information and belief, 
and that as to these matters he believes it to be true. 

/s/ Eliud C. Parker 
Sworn to before me 
this 2nd day of 
February 1961. 
/s/ Ella C. Winchell 
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DEFENDANT'S MOTION TO DISMISS, OR 


IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

The defendant, Orville Freeman, Secretary of 
Agriculture of the United States, by and through his at- 
torney, the United States Attorney for the District of 
Columbia, moves this Honorable Court, pursuant to Rule 12(b) 
of the Federal Rules of Civil Procedure, to dismiss the com- 
plaint in the above-styled action on the grounds that: The 
plaintiffs are not subject to regulation under the order 
complained of and lack standing to maintain this action. 

In the alternative, the defendant moves this Honorable 
Court, pursuant to Rule 56(b) of the Federal Rules of Civil 
Procedure, for summary judgment in its favor on the ground 
that there exists no genuine issue as to material fact and 
defendant is entitled to judgment as a matter of law. 

In support of these motions, the Court is respect= 
fully referred to the affidavits of Richard D. Alpin, Market 
Administrator for Order No. 4 (7 C.F.R. Part 904), and 
Anson J. Pollard, Assistant Market Administrator for order 
No. 27 (7 C.F.R. Part 927), which are annexed hereto and 
to the memorandum filed herewith. | 
/s/ David C. Acheson _ 


United States Attorney 
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/s/ Edward P. Troxell 

5 > Principa 
Assistant United States Attorney 
/s/ Joseph M. Hannon 
Assistant United States Attorney 
/s/ Sylvia A. Bacon 


Assistant United States Attorney 


OF COUNSEL: 


DONALD B. MacGUINEAS 
IRWIN GOLDBLOOM 
Attorneys, Department of Justice 


JOSEPH A. WALSH 
JOHN A. CAMPBELL 
Attorneys, Department of Agriculture 
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STATEMENT, PURSUANT TO LOCAL RULE (9)(L), 


OF MATERIAL FACTS CONCERNING WHICH THERE IS NO GENUINE ISSUE 
i 
The Terms of Order No. 4, As Amended 
This action involves the application of the pro- 
visions of Order No. 4, as amended, regulating the handling 
of milk in the Greater Boston Marketing Area (7 CFR 904, 
19612 Supp.}. The said order, as amended, was issued by the 


Secretary of Agriculture pursuant to the provisions of the 


15 
Agricultural Marketing Agreement Act of 1957, as amended 
(7 U.S.C. 601 et seg.). Prior to September 1, 1960, the 
"producer" definition in Order No. 4 (Sec. 904.2(e)) in- 
cluded in pertinent part, any dairy farmer whose milk is 
| 


moved from his farm to a pool plant, except a person who 


is a producer-handler under said Order No. 4. 

As reguired by the Act, a public hearing was held 
on proposed amendments to Order No. 4, as well as four 
other Federal milk orders in New England, following due 
notice of such hearing published in the Federal Register 
(24 F.R. 6847). A recommended decision with respect 
thereto was issued with opportunity to file written ex— 
ceptions (25 F.R. 5488). on August 10, 1960 the final 
decision with respect thereto was issued and a referendum 
was ordered to be conducted among producers, as defined 
in the proposed amended order, who during the designated 
representative period (April 1960) were engaged in the 
production of milk for sale within the proposed marketing 
area (25 F.R. 7819). A referendum was conducted August 17 - 
24, 1960, and, of the producers voting in the referendum, 
98.2% approved the issuance of the amended order and it was 
issued and made effective September 1, 1960 (25 F.R. 8283). 


A ballot to vote in said referendum was sent to the plain- 


tiff, N. G. Dickinson, and to the plaintiff, Parker Bros. 
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A ballot to vote in the referendum was not sent to the plain- 
tiff, Rosendahl Guernsey Farms, because said plaintiff was a 
member of a producers! cooperative association which cast 
its ballot on behalf of this plaintiff and other members. 

The amendment, effective September l, 1960, revised 


the "producer" definition in Order No. 4 to exclude therefrom 


any person who is "a producer-handler under this [Order No. 4] 


or any other Federal order." 


IL 
The Operations of Plaintiffs 
The plaintiffs in this action are producer-handlers 
as defined in Order No. 27, regulating the handling of milk 
in the New York - New Jersey marketing area. In accordance 
with Section 927.15 of Order No. 27 each of the plaintiffs 
applied for designation as a producer-handler, was de- 
termined by the market administrator to be so qualified, and 
each was designated a producer-handler under Order No. 27, 
as of September 1, 1958. None of said designations have 
ever been cancelled and all are presently in effect. As 
such, the plaintiffs are not "producers" as that term is 
defined by Order No. 4, as amended. Plaintiffs are not sub- 
ject to Order No. 4, as amended, and their milk is not 


priced under the amended Order No. 4. 


17 : 

The milk produced and handled by the plaintiffs as 
producer-handlers under Order No. 27 was, and is, exempt 
from the pricing and pooling provisions of Order No. 27. 
Under Order No. 27, any milk which might have been de- 
livered by a qualified producer-handler, such as plaintiffs 
in this action, to an Order No. 27 pool plant would be 
considered to be nonpool milk with respect to assignments 
and would for all practical purposes. be assigned to the 
lowest available classification for milk at such plant. 
The amendment to Order No. 4, effective september 1, 1960, 


established this same treatment and procedure with respect 


to milk shipped by the plaintiffs to pool plants under the 


Boston Order No. 4. | 

In the calendar year 1960, 78% of the combined pro- 
duction of the plaintiffs! milk was utilized, in their 
capacity as producer-handlers, under Order No. 27, as milk, 
cultured milk, flavored milk drinks, cream and skim milk, 
disposed of on own routes, to own employees, and for own 
use; 18% of their combined production was shipped to Hood 
Co. Order No. 4 plants; and the residual 4% was not ac- 
counted for or was reported utilized for calf feed. 
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III 
Order No. 4, As Amended, Effective 


September 1, 1960, Is Supported By | 


Substantial Evidence In the 
Promulgation Hearing Record. 
The hearing record consists of more than 3500 pages 

of testimony and'78 exhibits dealing with various phases of 
marketing conditions and practices in the five Federal milk 
marketing areas in New England. One of the principal topics 
considered at the hearing was the need for integrating the 
provisions of the several orders to provide more effective 
and uniform regulation to accommodate the movement of various 
categories of milk between the Federal order markets. This 
necessarily entailed a reconsideration of the application of 
certain provisions of each order which involved in some way 
the treatment given to unregulated or unpriced milk, such 
as “outside milk," "exempt milk," and the milk of a "producer- 
handler," or a "dairy-farmer distributor." (Notice of 
Hearing, 24 F.R.' 6847) Proposed changes in these and other 
definitions in the respective orders were addressed to 
the problem of identifying those dairy farmers who are a 


regular part of the supply of milk for the markets or the 
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milk which is to participate in the marketwide pool (H.R. 


1528) .2/ | 
Two of the proposals to amend the Boston and New 
England orders so as to eliminate or diminish the exemption 
from pooling for dairy-farmer distributors and producer- 
handlers were Proposals Nos. 1 and 11. Both of these pro- 
posals were submitted by 19 New England cooperatives (24 
F.R. 6847), both were directed to the same type of problem, 
and both were considered together at the hearing. The hear- 
ing record before the Secretary indicates that, in large 
measure, the evidence on these matters was presented, on 
behalf of producers and handlers, through qualified 
economists and milk marketing specialists having Jong and 


intimate experience with the marketing problems and the 
| 
regulatory programs in the New England area. 


The following statements consist of evidence intro- 


duced at the hearing on the basis of which the Secretary 


of Agriculture could conclude that a milk marketing order 
containing the terms and provisions of the tentative order, 
as amended, including the amended producer definition, 


V/ H.R. refers to the promulgation hearing record: in 


Docket No. AO-14, A-30, et al. 
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would tend to effectuate the declared policy of the Act: 
As to the Bostoniarea, the record shows that unregulated 
milk originates from the same supply areas as does the milk 
subject to regulations under the Boston order (H.R. 60). 


2/ 


In some instances, dairy-farmer distributors— were abusing 
the "exempt milk" provisions of the orders by delivering 
their surplus milk as producer milk to a regulated handler 
and receiving the blend price through the pool although they 
aid not share their own Class I sales with the pool (H.R. 
143,280). In such an operation, the dairy-farmer distri- 
butors enjoyed an unfair advantage not only over producers 
put also over producer-handlers who use some of their milk 


in Class II but who cannot have the surplus milk they ship 


to a regulated plant treated as producer milk (H.R. 170-171, 


2/ Dairy-farmer distributors are dairy farmers who delivered 
their own producer milk to a pool plant for bottling and 


return. They distribute this bottled milk on their own 
routes but they engage in no processing themselves. The 
milk which they produced and delivered to pool plants for 
packaging only, was exempt from pricing and pooling via 
the "exempt milk" definition of the New England orders. 
The number of such dairy-farmer distributors was, under 
Boston Order, 30; Springfield, 24; Worcester, 8; (H.R. 
279). 
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479-483). Such operations do not result in uniformity of 
raw product cost to handler, or equitable distribution of 
the total utilization value of all milk among producers 


(H.R. 281-282, 296-300). | 
The exemption of mroducernnandlers= from the pric- 
ing and pooling provisions of the orders, and their free- 
dom to balance their requirements from the pool raises 
serious problems of equity in relation to the producers 
who participate in the pool. (H.R. 358, 304-385). The 
orders should be amended to preclude a producer-handler 
from shifting to other producers any portion of the burden 
of carrying the reserve supply associated with his fluid 
milk business (H.R. 416, 428-434, 3135-3136). Milk received 
from producer-handlers at a regulated plant of a pool 
handler should be treated as “outside milk" inasmuch as 


producer-handlers are not required to share their own 


Class I sales with other producers and, therefore, producer- 


handlers should not be entitled to participate in the 


3/ The number of producer-handlers were: Under Boston 
Order, 34; Springfield, 10; Worcester, 8 (H.R. 338). 
Southeastern New England, 45 (Ex. 35); Connecticut, 
57 (Ex. 43). For an analysis of producer-handler 
operations, see EX. 15, H.R. pp. 396-409. | 
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marketwide pool with respect to any excess milk which they 
may deliver to 2 regulated plant of a pool handler (H.R. 
365, 3186-3192). This method of regulation should apply 
to all pools under Federal marketing orders (H.R. 367, 
3227-3228). Producer-handlers do not have any legal right 
to exemption from regulation. Any such exemption thus 
granted falls in the category of administrative con- 
venience (H.R. 478-479). 
"Outside milk" a 1 7 used in New England 

ederal orders répresents milk coming to a market from 
another market in which it is surplus milk or milk in 
excess of the fluid milk needs of the market with which 

it is normally associated (H.R. 992). It would be a com- 
pletely inequitable result to treat as producer milk, that 
milk which is normally associated with another federally- 


regulated market as producer-handler milk but which is not 


needed for Class I in that market and to ignore the fact 


that such milk is non-pool milk when utilized in Class I 
in the other market. (H.R. 409-415, 1536-1537). The sur- 
plus milk of dairy farmers who have a preferential outlet 
in such a market should not, when delivered to a Boston 
pool plant, be included as producer milk to further augment 
the preferential outlet such dairy farmers enjoy (H.R. 482, 
1541}. 

When it is necessary to use the manufacturing 


facilities under one Federal order for disposition of surplus 
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milk associated with another market under a different 
Federal order, the market extending the privilege of the 
use of its manufacturing facilities should in no way be 
penalized for its generosity (H.R. 1987). The exemption 
granted the dairy farmer who handles his own milk should 
not provide an advantage of such magnitude that the 
stability of the market and the effectiveness of the order 
in achieving its primary objective are threatened. If 
the Secretary is unwilling to place a volume Limitation on 
milk sales of a producer-handler, the definition should 
be so revised to prevent any evasion (H.R. 2240-2241, 3219- 
3225). Both dairy-farmer distributors and producer-handlers, 
who, before the amendments to the orders, had enjoyed the 
exemptions which some witnesses were complaining of, offered 
testimony in opposition to Proposals 1 and ll. But their 
testimony in opposition to the removal of their privileges 
showed the need for such removal in that it showed how many 
of them were at times supplementing their distribution needs 
from pooled sources, or disposing of milk surplus to their 
distribution needs to pool plants, or both, and thus having 
the pool carry the surplus of their distribution without 
benefiting from their Class I dispositions. (H.R. 451, 
471-473, 486, 2989-2994, 3036, 3061, 3070-3077). | 

The foregoing record evidence is only a part of the 
impressive volume of evidence presented to the Secretary for 


reconsideration of the terms of the respective orders to 


determine which milk should 


marketwide pool in order to 


of 


the Act of advancing the 
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properly participate in a 
effectuate the declared policy 


interests of producers. 


fs/ David C. Acheson 
V HESON 
United States Attorney 


/3/ EGward es Troxell 
E rincipa 
Assistant United States Attorney 


/s/ Joseph M. oe 
JOSS 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 
S) . i 
Assistant United States Attorney 
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BRIEF IN SUPPORT OF DEFENDANT'S MOTION 
TO DISMISS THE COMPLAINT, OR_IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 
Preliminary Statement 


* * %* * * * * i 
The plaintiffs herein are producer-handlers as defined in 
Order No. 27 regulating the handling of milk in the 
New York - New Jersey marketing area (affidavits, Richard D. 
Aplin and Anson J. Pollard). Each produces milk on a farm 
located in the State of New York, processes such milk in 
its own bottling plant, and distributes a substantial portion 
of such milk in the marketing area of Order No. 2. Each 
of the plaintiffs ships the remainder of its milk to a pool 


plant of the Hood Company which is a regulated handler under 


Order No. 4 (affidavit, Anson J. Pollard). 

Prior to the aforesaid amendment of September 1, 1960 
to Order No. 4, the "producer" definition (Sec. 904.2(c)) 
included, in pertinent part, any dairy farmer whose milk was 
moved from his farm to a pool plant, except a person who 
was a producer-handler under said Order No. 4. The amendment 
of September 1, 1960 revised the "producer" definition to 
exclude therefrom any person who is "a producer-handler under 


this or any other Federal order." 


* & &€ & & & iF 


aremavrr  Jeled FU eg 85,1761 


Commonwealth of Massachusetts: 
ss 


County of Suffolk: : 

Richard D. Aplin, being first duly sworn, deposes and 
says as follows: 

That he is the Market Administrator designated by the 
Secretary of Agriculture of the United States to administer 
the provisions of Order No. 4, as amended, (7 CFR Part 904), 
the order which regulates the handling of milk in the 
Greater Boston marketing area, and that he has full and 
complete charge of all of the books and records in the 
Office of the Market Administrator and has knowledge of the 
matters set forth herein. 

This affidavit is made in opposition to the plaintiffs! 
motion for injunctive relief in this action and in support 
of the defendant's! motion to dismiss or in the alternative, 
for summary judgment herein. 

Status of the Plaintiffs 

Prior to the amendment of Order No. 4, effective 
September 1, 1960, the "producer" definition (Sec. 904.2(e)) 
included, in pertinent part, any dairy farmer whose milk is 


moved from his farm to a pool plant, except a person who is 


@ producer-handler under said Order No. 4; the amendments to 
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Order No. 4, effective September 1, 1960, revised the "pro- 


ducer" definition to exclude therefrom any person who is 
"a producer-handler under this or any other Federal order 
HHH 1 ! 

In the Fall of 1960, deponent compiled a tentative 
list of producer-handlers under Order No. 4 and other New 
England Federal milk orders and the New York - New Jersey 
order (Order No. 27). On the basis of information supplied 
to him for that purpose by the Market administrator under 
Order No. 27, deponent included in said list the names of 
each of the plaintiffs in this action. Deponent thereupon 
made known the status of each plaintiff as a proccess 
handler under Order No. 27 to pool handlers under Order No. 4 
by mailing a copy of said list to each pool handler. There 
were approximately 170 producer-handlers on the list who 
were in the New England markets and 65 producer-handlers 

who were in the New York - New Jersey market. 

According to deponent's records, H. P. Hood and Sons, 
Inc., a pool handler under Order No. 4, has been receiving 
milk for several years from "producers" John C. Calhoun 
and Sons, N. G. Dickinson, and Parker Bros. Deponent notified 
the Hood Company of the similarity of the names of these 
"producers" to those of the plaintiffs, as they appeared on 
said list. The identity of each of these "producers" as 


being one of the plaintiffs, listed as a producer-handler 
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under Order No. 27, was confirmed by the Hood Company. 
Accordingly, deponent determined, on the basis of the pro- 
visions of Order No. 4, that none of the plaintiffs qual- 
ified as a producer under Order No. 4 with respect to that 
portion of his milk shipped to the Hood Company after 
September 1, 1960. 


* * * * %* * 
AFFIDAVIT LG; 7 

Anson J. Pollard, being duly CL ry 
says: 

I am Assistant Market Administrator for Federal 
Order No. 27, as amended (7 CFR Part 927), regulating the 
handling of milk in the New York - New Jersey Marketing 
Area. My office is at 205 E. 42nd Street, New York 17, 
New York. I make this affidavit in opposition to 
plaintiffs! motion for preliminary injunction and in sup- 


port of defendant's motion to dismiss or, in the alterna- 


tive, for a summary judgment pursuant to Rule 56 of the 


Federal Rules of Civil Procedure. 


Producer=Handler 
Section 927.15 of Order No. 27 defines a producer- 


handler in pertinent part as follows: 
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| 
"producer-handler means a handler who, follow- 
ing the filing of an application pursuant to 
paragraph (a) of this section, has been so 
designated by the market administrator upon 
determination that the requirements of para- 
graph (b) of this section have been met. 
Such designation shall be effective on the 
first of the month after receipt by the market 
administrator of an application containing | 
complete information on the basis of which | 
the market administrator determines that the 
requirements of paragraph (b) are being 
met ... All designations shall remain in ef- 
fect until canceled pursuant to paragraph (c) 
of this section. 

| 
"(a) Application. Any handler claiming to 
meet the requirements of paragraph (b) of this 
section may file with the market administrator, 
on forms prescribed by the market administrator, 
an application for designation as a producer- 
handler. 


mara ata 


"(b) Requirements. (1) The handler has and 
exercises (in his capacity as a handler) com- 
plete and exclusive control over the operation 

and management of a plant at which he handles 

milk received from production facilities and re- 
sources (milking herd, buildings housing such 

herd and the land on which such buildings are 
located) the operation and management of which 
also are under the complete and exclusive control 
of the handler (in his capacity as a dairy farmer), 
all of which facilities and resources for the 
production, processing and distribution of milk 
constitute and integrated operation over which 

the handler (in his capacity as a producer-handler) 
has and exercises complete and exclusive control. 
"(2) The handler, in his capacity as a handler, 
handles no whole milk, fluid skim milk, or cream 
other than that derived from the milk production 
facilities’ and resources designated as constituting 
the applicant's operation as a producer-handler. 


Se ee en ete ene ae ' 
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"() The handler sells more than an average of 
100 quarts per day of Class I-A milk to persons 
in the marketing area other than to other 
plants. 


¥ & & &€ & & 


™(q@) Public Announcement. The market adminis- 
trator shall publicly announce the name, plant 
and farm location of persons designated as 
producer-handlers, and those whose designations 
have been cancelled. Such announcements shall 

be controlling with respect to the accounting 

at plants of other handlers for milk received 
from such’ producer-handler on and after the first 
of the month following the date of such announce- 
ment." 


In accordance with Section 927.15 each of the plain- 
tiffs applied for designation as a producer-handler, was 
determined by the Market Administrator to be so qualified, 
and each was designated a producer-handler under Order 


No. 27, as of the following date: 


Producer-Handler Date of Application Date of Designation 


John E., John L., 

and Raymond E. 

Calhoun, d/b/a 

Rosendahl Guernsey 

Farms. "September 11, 1958 September 1, 1958 


Nathan G. 

Dickinson, d/b/a 

The Ideal Dairy 

Farms September 12, 1958 September 1, 1958 


Nathaniel W. 
Parker d/b/a 
Parker's Dairy September 12, 1958 September 1, 1958 
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None of said designations have ever been cancelled 


and all are presently in effect. 


Producer-Handler Milk Not Priced or Pooled 


In computing the net pool obligation of a handler 
under Order No. 27, Section 927.65 reads, in pertinent part, 


| 
as follows: 
"Net pool obligation of handlers. The handler's 
net pool obligation shalI be computed pursuant 
to paragraphs (a) through (g) of this section; 
Provided, That milk specified in paragraph (h) 
of this section shall be eliminated from this 
computation and such milk shall be deemed to be 
excluded by the phrase 'milk received from ipro- 
ducers! as such phrase is used in this section 
and in Secs. 927.43, 927.66, 927.79, 927.81, 
927.82, and 927.90. 

* * * * * * * | 
"(h) Milk specified in subparagraphs (1) | 
through (4) of this paragraph shall be excluded 
from the computation of the handler's net pool 
obligation pursuant to this section. 


™(3) All milk handled by a producer-handler 
designated pursuant to Sec. 927.15 which is 
derived from such producer-handler's production 
resources and facilities." 


* * &©£ & &€ &€ & 


In accordance with that portion of Section 927.65 
set forth above, all milk produced and handled by the plain- 
tiffs was and is exempt from the pricing and pooling pro- 
visions of Order No. 27. 

Under Order No. 27, any milk which might have been 
delivered by a qualified producer-handler, such as the three 


32 


plaintiffs herein named, to a pool plant under Order No. 27, 
would be considered to be nonpooled milk with respect to 
assignments and would for all practical purposes be assigned 
to the lowest avdilable classification for milk at such 
plant. I am informed and believe that this assignment pro- 
cedure as to nonpool milk is essentially the same as that 
complained of by the plaintiffs with respect to the Boston 
milk order, except that nonpool milk there is called "out- 
side" milk. 

Order No. 27 Regulated Handlers! Class Utilization 

For the calendar year 1960, 56.80% of the producer 

milk priced and pooled under Order No. 27 was classified and 


priced as Class I-A, I-B, and II and the remaining 43.20% 


of said milk was classified and priced in Class III (sur- 
plus uses). 

Plaintiffs! Class Utilization of Own Production 

Based on monthly reports filed by plaintiffs with the 

Market Administrator, pursuant to the reporting provisions of 
Order No. 27 (Sec. 927.50), the combined production of the 
plaintiffs for the calendar year 1960 was 4,119,394 pounds 
of milk; the plaintiffs! combined utilization as milk, 
cultured milk, flavored milk drinks, cream and skim milk, 
disposed of on own routes, to own employees, and for own use, 


was 3,207,649 pounds, or 78% of production; 727,818 pounds of 
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milk or 18% was shipped to Hood Company, Order No. plants, 
and 183,927 pounds or 4% was not accounted for or reported 
utilized for calf feed, the latter use being a minor part 
of this residual 4%: Experience under the New york - New 
Jersey order demonstrates that it is not uncommon for milk 
bottling plants, such as those operated by plaintiffs, to 
have processing and handling loss or shrinkage up to 5 


percent of milk receipts. 


Subscribed and sworn to before me 


this 17th day of March 1961. 


/s/ Vincent J. P. Murphy 
Notary Public 


My Commission Expires March 30, 1962 


ee Qety 13 [Hof 


OPPOSITION TO DEFENDANT'S MOTION 


TO DISMISS AND/OR SUMMARY JUDGMENT 


Come now Plaintiffs in opposition to Defendant's 
motions to dismiss and/or for summary judgment and oppose said 
motions for the following reasons: 

1. The Court has jurisdiction of this proceeding. 

2. The Plaintiffs have individual legal rights 
which were violated. 

3. fhe administrative hearing was defective. 

4. The secretary of Agriculture does not possess the 
power to define a class as opposed to a geographical area. 

5. The lines of cases recited by Defendant are not 
in point. 

6. The Defendant has not shown a right to dismissal 
or summary judgment. 

Plaintiff will, within the time proscribed in Rule 9(1) 
of the Court's Rules, file a "statement of genuine issues" 


not set to rest by the examinations of Orville Freeman, and 
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H. P. Hood & Son, Inc., as well as Plaintiffs! demand to 


Admit served concurrently herewith. 


John B. carroll aE a ee 
Attorney for Plaintiff 

Office and P. 0. Address 

305 Larned Building 

Syracuse 2, New York 


Obert Reed Gray 

(Local Counsel) 

1001 Connecticut Avenue 
Washington 6, D..C. 


July 13, 1961 


| 
TO: H. P. HOOD & SON INC. ne ae ae 


Boston, Massachusetts 


PLEASE TAKE NOTICE that at 10 A.M. on the 21st day 
of July 1961 at the principal place of business of H. P. 
Hood & Son Inc. and in the office of the General counsel 
thereof in the City of Boston, County of Suffolk, 
Commonwealth of Massachusetts, the plaintiffs in the above 
action will take the deposition of H. P. Hood & Son Inc. in 
respect to all matters relevant to or in any way bearing 
upon the matters at issue between the parties by bral examina- 


tion pursuant to the Federal Rules of Civil Procedure before 


36 


a duly qualified and admitted Attorney at Law of the 
Commonwealth of Massachusetts or before some other person 
authorized by law to administer an oath. The said testimony 


shall be taken through the head of the department of milk 


marketing or person charged with milk order regulation and 


such other persons who possess information or control 
records relating ito the relationship between the plaintiffs 
herein and H. P. Hood & Son Inc. and the relationship be- 
tween H. P. Hood & Son Inc. and Federal Milk Order No. 4. 
The oral examination will continue from day to day until 
completed. The defendant Orville Freeman, Secretary of 
Agriculture, United States Department of Agriculture, is 
invited to attend and cross examine. 

PLEASE TAKE FURTHER NOTICE that at the aforesaid time 
and at the aforesaid place, H. P. Hood & Son Inc. will be 
required to produce upon the aforesaid examination or adjourned 
examination all the books, records, papers, documents, 
memoranda or writings of any name nature or description in 
their possession or subject to their control relating or 
pertaining to the plaintiffs herein and H. P. Hood & Son 
Inc. and relating or referring to the amendment of Federal 
Milk Order No. 4 which became effective September 1, 1960 
and as set forth at 25 F.R. 8283. 
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Yours, etc. 
| 
| 


/s/ John B. Carroll 


JOHN B. CARROLL 
Attorney for ees 
Office & P.O. Address! 
305 Larned Building 
Syracuse 2, New York | 


| 
/3/ Robert Reed Gray 
ROBERT REED GRAY 
(Local Counsel) 


1001 Connecticut vents 
Washington 6, D. C. 


July 8, 1961 


* * &* & & & 


TO: ORVILLE FREEMAN Aled ely 43/76/ 


Washington, D. C. 


PLEASE TAKE NOTICE that at 2 P.M. on the 21st day 


of July 1961 at the office of the United States Market 
Administrator at 230 Congress Street in the city of Boston, 
County of Suffolk, Commonwealth of Massachusetts, the 
plaintiffs in the above entitled action will take the 
deposition of the defendant through his agent Richard D. 
Aplin, the Market Administrator for Federal order No. 4, 
with respect to all matters relevant or in any way bearing 
upon the matters’ set forth by the said Richard D. Aplin 

in his affidavit made in opposition to the plaintiffs! 
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motion for injunctive relief, or in any way bearing upon the 
issues herein, upon oral examination pursuant to the Federal 
Rules of Civil Procedure before a duly qualified and admitted 
Attorney at Law of the Commonwealth of Massachusetts, or be- 
fore some other person authorized by law to administer an 
oath. The oral examination will continue from day to day 
until completed.’ You are invited to attend and cross 
examine. 

PLEASE TAKE FURTHER NOTICE that at the aforesaid time 
and at the aforesaid place the defendant will be required to 
produce upon the aforesaid examination or adjourned examina- 
tion all books, records, papers, documents, memoranda or 


writings of any name, nature or description in his possession 


or subject to his control relating or pertaining to the 


matters set forth in the complaint and in the motion papers 
herein or referred to in the affidavit of Richard D. Alpin. 
Yours, etc. 
/s/ John B. Carroll 
JOHN B. CARROLL 
Attorney for Plaintiff 
Office and P.O. Address 


305 Larned Building 
Syracuse 2, New York 
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/s/ Robert Reed Gray 
ROBERT REED GRAY 
(Local Counsel) 


1001 Connecticut pene 
Washington 6, D. Cc. | 


July 8, 1961 


Sela, poly 14, (70! 


(Pursuant to Federal Rule 36) 


DEMAND TO ADMIT 


TO: ORVILLE FREEMAN 
Washington, D. C. 


The plaintiffs herein hereby demand that the defendant 
admit the truth of the following facts for the purposes of 
the above captioned proceeding and any and all motions made 
therein: : 

1. That the plaintiffs are farmers located in the 
State of New York who produce raw milk for shipment to the 
Eagle Bridge, New York, plant of H. P. Hood & Son Inc. 


2. That the Eagle Bridge, New York, plant of H. P. 


Hood & Son Inc. is a pool plant from which fluid milk is 


sold in the Greater Boston area and thereby is a ny 
regulated handler subject to Boston Order No. yy, 
3, That the plaintiff Parker has been a farmer pro- 


ducing and selling raw milk to the Eagle Bridge, New York, 
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plant of H. P. Hood & Son Inc. for shipment for resale in the 


Boston market for a period of approximately 40 years; that 
the plaintiff Calhoun has been a farmer producing and selling 
raw milk to the Eagle Bridge, New York, plant of H. P. Hood & 
Son Ine. for shipment for resale in the Boston market for a 
period of approximately 14 years; that the plaintiff 
Dickinson has been producing and selling milk to the Eagle 
Bridge, New York, plant of H. P. Hood & Son Inc. for shipment 
for resale in the Boston market for a period of approximately 
2 1/2 years. 

4%, That each of the plaintiffs commenced selling to 
H. P. Hood & Son Inc. and continued selling continuously 
during the periods referred to hereinabove at the express 
instance and request of H. P. Hood & Son Inc. 

5. That the plaintiff Parker commenced bottling and 
distributing a portion of his raw milk production for a long 
period of time prior to the time he became subject to 
Federal Order No. 27; that the plaintiff Calhoun commenced 
bottling and distributing a portion of his raw milk produc- 
tion for a long period of time prior to the time he became 
subject to Federal Order 27; that the plaintiff Dickinson 
commenced bottling and distributing a portion of his raw 
milk production for a long period of time prior to the time 


he became subject to Federal Order No. 27. 
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6. That said Federal Order No. 27 was extended to 
include portions of upstate New York and the plaintiffs 
herein for the first time August 1, 1957. | 

7. That during all times material to this proceeding 
the plaintiffs have not and do not now handle, vottie, 
process or distribute milk within territorial jurisdiction of 
Federal Order No. 4 and are not subject to that order as a 
handler or producer-handler. : 

8. That the plaintiffs were defined as producer- 
handlers or handlers with own farm milk under order No. 27 
from August 1, 1957 onward. : 

9. That prior to September 1, 1960 the plaintiffs, 
by statute and by express provisions of Federal order No. 4, 
were producers and entitled to the uniform minimum price 


established under Federal Order No. 4. 


10. That subsequent to September 1, 1960 and by virtue 


of an Order Amendment set forth at 25 F.R. 8283, the plain- 
tiffs! status under Federal Order No. 4 was redefined and 

they were eliminated from the definition of producer, whereby 
they were no longer entitled under the terms of the Order to 
the uniform minimum price set by Federal Order No. 4 and their 
milk was allocated to the lowest paying use available under 
the Order, for which reason H. P. Hood & Son Ine. was re- 
quired to pay to the Producer Settlement Fund of Federal Order 
No. 4 additional monies on account of the purchase of such 


milk. 
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ll. That other New York State producers delivering 


milk to the Eagle Bridge, New York, plant of H. P. Hood & 


Son Inc. are still defined as producers under the Amended 
Order and receivé the protection of the uniform price. 

12. That there was no proposal in the Hearing Notice 
which referred to the alteration of the status of those who 
were formerly designated producers whose farms are located 
in the State of New York or who were designated as producer- 
handlers under Federal Order No. 27. 

13. That’ there is no exhibit in the Hearing Record 
which followed the Notice of Hearing at 24 F.R. 6847 setting 
forth the number, type or nature of New York producer- 
handlers who ship raw milk to H. P. Hood & Son Inc. or to 
any other Boston pool handler. 

14. That there is no testimony in the Hearing Record 
which followed Notice of Hearing at 24 F.R. 6847 indicating 
the number, type or nature of New York State producer- 
handlers who ship raw milk to H. P. Hood & Son Inc. or to 
any other Boston pool handler. 

15. That the Hearing Record contains no reference 
whatever to the plaintiffs herein. 

16. That the protection of a uniform minimum price 
for producers for the Boston Milkshed is required because of 
the disorderly marketing conditions, lack of parity prices 


which exist in that market. 
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In the event that any of the above demands are denied 
ie 


it is further demanded that the reasons therefor be stated 


with particularity and the facts, insofar as they are to be 
deemed admitted, are set forth with clarity and particularity. 
/s/ John B. Carroll | 


JOHN B. CARROLL 
Attorney for ees 
Office & P.O. Address 
305 Larned Building 
Syracuse 2, New York | 

| 
ROBERT REED GRAY (local counsel) 
1001 Connecticut Avenue 
Washington 6, D. C. 


* & &€ &€ FE KF Hein fey 4 16) 
MOTION TO QUASH NOTICES TO TAKE DEPOSITIONS OF 
RICHARD D. APLIN AND H. P. HOOD & SON, INC, OR 
IN THE ALTERNATIVE TO POSTPONE TAKING OF DEPOSTTIONS 
Comes now the defendant by and through his attorney, 

the United States Attorney for the District of Columbia, 
and pursuant to Rule 30(b), Federal Rules of civil Procedure, 
moves to quash the notices to take depositions of Richard D. 
Aplin and H. P. Hood & Son, Inc., or in the alternative to 
postpone taking of depositions until determination of de- 
fendant's motion to dismiss or in the alternative for sum- 


mary judgment for the following reasons: 
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1. There are no issues of fact to be explored by 
deposition or determined by the Court in this litigation. 

2. Taking of depositions, if necessary at all, should 
be postponed until after determination of issues raised by 
defendant's pending motion to dismiss or in the alternative 
for summary judgment. 

3. All information relevant to the pending motion is 
on file with the Court or may be supplied by plaintiffs. 


/s/ David C. Acheson 
United States Attorney 


/3/ Edward P. Troxell | 
. >» principa 
Assistant United States Attorney 


/3/ Joseph M. Hannon 


Assistant United States Attorney 


/3/ Sylvia A. Bacon 
Assistant United States Attorney 


us Pees: 
Sebed, Gy 25 19%) 
OBJECTIONS TO DEMAND TO ADMIT 
Comes now the defendant by and through his attorney, 
the United States Attorney for the District of Columbia, 
and pursuant to Rule 36, Federal Rules of Civil Procedure, 
objects to Nos. 12, 13, 14 and 15 of plaintiffs! Demand 
to Admit for the following reasons: 
1. The enumerated demands are not subject 
to categorical denial or admission. 
2. Response to these demands requires sum- 
marization and search of an administrative 
record consisting of more than 3,500 pages and 
78 exhibits which record is on file with the 
Court and is available to plaintiffs for their 
own search. | 
Defendant also objects to plaintiffs! demand for a 
statement of reason for denial because such statement is 


not required by Rule 36, Federal Rules of Civil Procedure. 


/s/ David C. Acheson 


United States Attorney 


/s/ Edward P. Troxell. 
EDWARD P. TROXELL, Principal 


Assistant United States Attorney 
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/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 


* * * %* * %* * 
RESPONSE TO DEMAND To ADMIT “tele eugpeot S/9b/ 
Defendant, by his delegate CHARLES S. MURPHY, the 
Under Secretary of Agriculture, United States Department of 
Agriculture, makes the following admissions and denials in 
response to the Demand to Admit served by plaintiffs on 
July 13, 1961: 
Demand No. i: 
Defendant admits that plaintiffs are farmers located 
in the State of New York who produce raw milk. 


Defendant, on the basis of his records, denies that 


plaintiffs, Parker and Dickinson, produce raw 


milk for shipment to the Eagle Bridge, New York, 
plant of H. P. Hood & Son Inc., put admits that 
plaintiff Calhoun so ships a portion of his raw 
milk. 
Demand No. 2: 
Defendant admits that the Eagle Bridge, New York, 


plant of H. P. Hood & Son Inc. is a pool plant, 
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as defined by Order No. 4, from which plant 
| 
fluid milk is sold in the Greater Boston, 


Marketing area. 


Defendant denies that the Eagle Bridge, New York, 


plant of H. P. Hood & Son Inc. is a "fully 


regulated handler." 


No. 3: 
Defendant, on the basis of his records, denies Demand 


No. 3. 
Demand No. 4: 
ae | 
Defendant cannot admit or deny Demand No. 4 because 


"the express instance and request of H. P. Hood 
& Son Inc." is not reflected in any of his 
records or known to him. | 

No. 5: : 


Defendant cannot admit or deny because he has no 


records concerning the matters set forth in 
Demand No. 5. 
Demand No. 6: 
—_—_—— | 


Defendant admits that Federal Order No. 27 was ex=- 


tended to include portions of upstate New York 

on August 1, 1957. 

Defendant admits the remainder of Demand No. 6 
insofar as plaintiffs become subject to 
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Order No. 27 in their respective capacities 
as "handlers". 
Demand No. 7: 
Defendant admits Demand No. 7 if the term "ter- 
ritorial jurisdiction of Federal Order No. 4" 
means the marketing area defined in § 904.1(b) 
of said order and sets forth that plaintiffs 
are not subject to that order in any capacity. 
Demand No. 8: 
Defendant cannot admit Demand No. 8 as drafted, but 
sets forth that on and after August 1, 1957, 
plaintiffs were "handlers" under Order No. 27 
and that after September 1, 1958, plaintiffs 
were "producer-handlers" under Order No. 27. 
Demand No. 9: 
Defendant admits that portion of Demand No. 9 which 
declares that prior to September 1, 1960, plain- 
tiffs were producers under Federal Order No. 4, 
Defendant denies that plaintiffs were defined or 
designated as "producers" by statute. 


Defendant does not admit or deny plaintiffs' 


"entitlement" to the uniform minimum price in- 


sofar as it raises a question of law, but 
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admits that plaintiffs, prior to September 1, 
1960, were paid the uniform minimum price 
established under Federal Order No. 4. | 
Demand No. 10: 
Defendant admits that subsequent to September is 
1960, and by virtue of an amendment to order 
No. 4 set forth at 25 FR 8283, plaintiffs and 
all other "producer-handlers" similarly situated 
were eliminated from the definition of producer 


i 
under Order No. 4. 


Defendant denies the remainder of Demand No. 10. 
Demand No. 11: 

Defendant denies Demand No. 1l. | 
Demand Nos. 12, 13, 14 and 15: 

Objections filed. 
Demand No. 16: 
Defendant denies Demand No. 16 as an inaccurate para- 

phrase of the findings and determinations made 


\ 
by the Secretary of Agriculture and set forth in 


25 FR 8284. : 


Under Secretary of Agriculture 
| 
SUBSCRIBED AND SWORN TO this day of August, 


Ovary 


My Commission expires: 


* %% F&F * * * tid 35, 196/ 
OPPOSITION TO DEFENDANT'S MOTION 7 
TO QUASH OR IN THE ALTERNATIVE 
TO POSTPONE TAKING OF DEPOSITIONS 
Come now plaintiffs in opposition to defendant's 
motion to quash or in the alternative to postpone taking of 
depositions by plaintiffs and oppose said motion for the 
following reasons: 
1. The affidavits in support of defendant's motion 
are incomplete. 
2. Plaintiffs are entitled to an examination of the 
affiant of the said affidavits. 
3. The cases recited by the defendant are not in 


point. 


/s/ John B. Carroll 


John B. Carroll 
Attorney for Plaintiffs 
office & P.O. Address 
305 Larned Building 
Syracuse 2, New York 


Robert Reed Gray 
(Local Counsel) 

1001 Connecticut Avenue 
Washington 6, D. C. 


% & & & & * 25 /16/ 
RESPONSE TO DEFENDANT'S mutt f 


TO PLAINTIFFS' DEMAND TO ADMIT. 


Come now plaintiffs in response to defendant's ob- 


jections to plaintiffs! demands to admit and oppose said 


objections as follows: 
1. Defendant's objections to the demands to admit 


are improper. 
2. The cases recited by the defendant are not in 


point. 


/s/ John B. Carroll 
ee 
John B. Carroll 

Attorney for Plaintiffs 

Office & P.O. Address | 


305 Larned Building - 
Syracuse 2, New York | 


Robert Reed Gray 

(Local Counsel) 
1001 Connecticut Avenue 
Washington 6, D. C. 


z Aled tehew 17196! 


MOTION FOR CONTINUANCE OF MOTION FOR DISMISSAL 
OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 
Come now the plaintiffs by and through their attorney, 
John B. Carroll, Esq., and pursuant to Rule 56 (f) Federal 


Rules of Civil Procedure and upon the annexed affidavit of 


John F. K. Cassidy duly sworn to the 16th day of October, 


1961, move for an adjournment and continuance of the motion 
of the defendant herein for Dismissal or in the alternative 
for Summary Judgment, for the following reasons: 

1. Plaintiffs will be subject to a judgment of dis- 
missal or Summary Judgment on the merits without an op- 
portunity to place the facts fully before this Court if 
required to present argument on the merits of defendant's 
motion to dismiss or for summary judgment at the same time 
as arguing the motions to quash and the objections to 
plaintiffs! demands for admissions and without first being 
affored an opportunity to take the deposition of defendant's 
affiant, Market Administrator Richard D. Aplin. 

/s/ John B. Carroll 


° . carro 
Attorney for the Plaintiffs 


py /s/ John F. K. Cassidy 


/s/ Robert Reed Gray 
Obert Reed Gray 
Local Counsel 


Dated: October 16, 1961 


* &£ & & & & 


7% Bing (cteher =, /9%/ 
OPPOSITION TO MOTION FOR CONTINUANCE 
OF MOTION TO DISMISS OR_IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 
Comes now the defendant by and through his attorney, 
the United States Attorney for the District of columbia, 
and opposes continuance of the motion to dismiss or in the 


alternative for summary judgment. 


Defendant contends that the above-described motion 


should be heard as scheduled on October 24, 1961, because 


1. The discovery which plaintiffs seek is not 
essential to the determination of the motion 
to dismiss or in the alternative for Ssum= 
mary judgment. 

a. The only questions raised by the 
motion are questions of law. 
| 
If questions of fact are raised, 
plaintiffs can seek denial of 
the motion and discovery may BLOF 
ceed thereafter. 


Plaintiffs have had ample opportunity to 
make a showing that there ere genuine issues 
of material fact. 


a. The motion to dismiss or in the | 
alternative for summary judgment ! 
has been pending since May 25, 1962. 


The existence of issue of fact may 
be shown by affidavit. 


The discovery which plaintiffs seek is not 
proper for the reasons set forth in the other 
pending motions. 
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The motion to dismiss or in the alternative for sum- 
mary judgment raises jurisdictional matters which should be 
determined before the time of the Court and counsel is de- 


voted to questions which may not need to be considered. 
/s/ David C. Acheson 


United States Attorney 


/s/ Charles T. Duncan 
a > rraincipa 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Sylvia A. Bacon 


Assistant United States Attorney 


> Ap rang [a (162 


We do oppose the continuance. Our grounds for opposition 
are that the facts which plaintiff seeks time to discover 
are not relevant to the proceeding, that the motion to 
dismiss or in the alternative for summary snag TS be 
determined without reference to the depositions which he 
seeks or other discovery. 

THE COURT: In connection with a motion fora sum- 
mary judgment it is proper to.use depositions. 

MISS BACON: That is correct, Your Honor, but he 
desires to take the deposition of Richard D. Aplan, and in 
my motion to quash that notice of deposition I point out 
that such deposition is not proper and that the information 
which he seeks is not relevant to this motion for summary 
judgment. 

THE COURT: Shouldn't I hear that motion first? If 
I grant that motion, then there is no purpose in gon- 
tinuing the motion for summary judgment; but if I deny that, 


there might be ground for a continuance. 


MISS BACON: That is correct, Your Honor. 


THE COURT: Very well, suppose we hear that motion 
| 
first, then. That is your motion, Miss Bacon? 


MISS BACON: That is correct, Your Honor. iI have 


two motions with respect to discovery. I will address my- 
self first to the motion to quash notice of depositions of 
Richard D. Aplan and H. P. Hood & Sons. The grounds for 


our motion to quash are three. One, it is unnecessary and 
burdensome to require depositions before determination of 
the jurisdictional issue. 

THE COURT: What is the jurisdictional issue? 

MISS BACON: It is a question of standing to sue, 
and at this point I advise Your Honor that this is an action 
for review of a milk price order. It's Order No. 4 issued 
in Boston. As you know, under the Schofield decision in 
this jurisdiction, we have a threshold question of stand- 
ing of producers to sue. 

THE COURT: Is that to be determined on the basis of 
the allegations of the complaint? 

MISS BACON: No, Your Honor, it requires one addi- 
tional fact, which is supplied by an affidavit. That fact 
is that plaintiffs are producer-handlers under Order No. 27. 

THE COURT: It seems to me that before anybody goes 
to the trouble and expense of taking depositions we ought 
to determine whether the plaintiffs have a standing to sue. 
If that is so, then I think we ought to revert back to the 


original order and decide the motion for summary judgment now, 


because if the plaintiffs have no standing to sue there is 


no reason why the time of these prospective witnesses should 
be taken.up and why the plaintiff should go to the trouble 
and expense of taking their depositions. 

Then I think I better hear the motion for summary 
judgment. 
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I am assuming now that you are confining it to the 
standing to sue. Are you? ! 

MISS BACON: My motion, Your Honor, was filed both 
as to the jurisdictional issue and as to the merits. I bee 
lieve that it is proper to hear both aspects of the motion 
today because if these plaintiffs have standing to sue, Your 
Honor's review is limited to the administrative record which 


is on file before Your Honor, and there are no pertinent dis- 


coverable facts outside that record. 


THE COURT: Very well, we will proceed. T will re- 


serve judgment as to that. 

I think before we proceed we will take our usual 
recess at this time. We will take a 20-minute recess be= 
cause I have some ex parte applications to pass on in chambers. 


(Brief recess.) 


THE COURT: You may proceed. 


MISS BACON: As indicated before the recess, if it 
please the Court, this is an action to review and| set aside 
Milk Order No. 4, as amended, by the defendant, and 


| 
promulgated in September of 1960. 
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Defendants move for summary judgment. The grounds 


for our motion are that plaintiffs lack standing to sue 


because they are not persons regulated by Order No. 4 and 
that the administrative record shows that the defendant 

has complied with all the proper procedures in promulgating 
his order. 

The factual context in which this suit arises may be 
described as follows. Plaintiffs, according to their com- 
plaint, are located in Upstate New York. As set forth in 
the affidavit of Mr. Pollard, they were producer-handlers 
regulated under New York Order No. 27. Prior to the 
amendment of Order No. 4 they shipped milk to Boston, the 
area governed by Order No. 4, and sold as producers. 

THE COURT: What area is covered by the order? 

MISS BACON: Order No. 4 covers the Boston area. 
That is the order in question in this suit. Plaintiffs are 
also subject to Order No. 27, which governs New York. 

THE COURT: Where are these plaintiffs located? 

MISS BACON: Plaintiffs are located in New York 
State. They produce their milk in New York State, they 
some of their milk in the Boston area. 

THE COURT: What is the basis of your contention. 
that they have no standing to sue? 

MISS BACON: That they are not persons regulated 
Milk Order No. 4, the Boston order. 
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As Your Honor is aware, milk price orders do not 
regulate. producers, which status plaintiffs once had in the 
Boston area. Milk price orders are designed to regulate 
handlers. 

This issue was considered in this jurisdiction in 
the case of Benson vs. Schofield, and I would call Your 
Honor's attention to -- | 

THE COURT: These plaintiffs are producers and not 
handlers, is that what you -- : 

MISS BACON: They are not even producers, af Your 
Honor please. 

THE COURT: Who are they? | 

MISS BACON: They are persons without any standing 
under the new amended order. | 

THE COURT: But what is their relation to the milk 
industry? 

MISS BACON: They produce milk. : 

THE COURT: So, they are producers. 

MISS BACON: Yes; not in the technical sense of the 
word. 

THE COURT: Of course, the word producer in connec- 
tion with the milk industry is a misnomer. 


You mean they are dairy farmers, is that what you 


MISS BACON: That is correct. 
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THE COURT: Because only cows really produce milk. 
I know the word producer is used, but it is a misnomer. 

In other words, is it your contention that a dairy 
farmer may not object or seek review of an order because 
he is not covered by it? 

MISS BACON: That is correct, Your Honor. 

THE COURT: The order applies only to farmers -- I 
mean to handlers? 

MISS BACON: The order applies only to handlers and 
Gefines and identifies the handlers! obligations. 

THE COURT: The handler is sort of a middleman, is 
he not, who buys from the farmer and sells to the public? 

MISS BACON: That is correct. 

THE COURT: Very well. You have a case there? 


MISS BACON: I have a case, Your Honor. I refer 


to Benson vs. Sdhofield, which is 98 U. S. App. D. C. be- 


ginning on page 424. In that case plaintiffs were 
producers under the terms of an order. The Court, dealing 
with their standing, on page 427, sets forth that they do 
have no standing to sue under such orders. 

Now I call Your Honor's attention to the fact that 
these plaintiffs are even in a lesser position than were 
the plaintiffs in the Schofield case. The plaintiffs in 
the Schofield case came within the definition of producers 


in the case at bar. 
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THE COURT: What is the attack made on the order? 


What is the basis of the attack on the order? | 
MISS BACON: They suggest that they have a legal 
right to be treated as a producer under Order 4. : 
THE COURT: What is their objection to the Order? 
MISS BACON: They object that the order deprives 
them of their prior status as producers within the defini- 
tion of the Order and deprives them of what they call a legal 


right to the blended price. 


THE COURT: In other words, they are not regulated 
by this order, is that it? : 

MISS BACON: No, Your Honor, they are not. And if I 
may show you the manner and the reason why they are not 
regulated. Amended Order No. 4 defines producers. It 
means any dairy farmer whose milk is moved from nis farm to 
a pool plant, except that the term shall not include any 
person who is a producer-handler under this or ome -- 

THE COURT: Who is a producer what? 

MISS BACON: Handler. 

THE COURT: Is that a hyphenated term? 

MISS BACON: Yes. 

-- under this or any other Federal order. 

Plaintiffs are producer-handlers under another Federal 


order, to wit, Federal Order 27. 


62 


THE COURT: In other words, this order does not 
regulate anything that they do, is that it? 

MISS BACON: That is correct. That is the sum and 
substance of our argument, Your Honor. 

THE COURT: Then I suppose I ought to hear the other 
side and then let you reply. 

I do not think I need to go into the merits until I 
dispose of the standing to sue point because if I rule on 
that in your favor, I do not think I should go any further. 

Mr. Carroll. 

MR. CARROLL: Your Honor, may IJ have the permission 


of the Court to turn this microphone? One of my failings, 


Your Honor, is the failing to enunciate clearly. I will 


try to do as well as I can. 

THE COURT: That is what you have to do. 

MR. CARROLL: The plaintiffs in this case are farmers 
in the State of New York who process and distribute in the 
State of New York a portion of their production and sell 
it directly to the consuming public. In that capacity they 
have been and are subject and regulated by Federal Order 
No. 27, which is -- 

THE COURT: That is the New York order. 

MR. CARROLL: New York order. That is not in issue 


in this proceeding. 
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The balance of their production not sold in the 
| 
State of New York is thereafter sold to H. P. Hood & Sons, 
a handler regulated by Federal Order No. 4, and who sells 
that milk in Boston; Massachusetts. | 
Hood, who sells in Boston? 


MR. CARROLL: That is correct. 


THE COURT: You say they sell some of their milk to 


THE COURT: And Hood is regulated by No. 42 

MR. CARROLL: That is correct. | 

Prior to the amendment complained of in these proceed- 
ings, the neighboring farmer, who didn't distribute and 
process -- process and distribute his milk in New York 
State, and my clients, received, by terms of the order and 
by terms of the statute, an equal return for the sale of 
their product. Without any notice to these eesOns in the 
hearing notice and after taking evidence in which there 
wasn't one, so far as I can find, scintilla of evidence 
concerning the existence or the nature of my clients! -- 

THE COURT: Suppose you address yourself just to the 
standing to sue. Let's not discuss the merits of the order 
now. 

MR. CARROLL: I am reaching that, Your Honor. I 
am not discussing the merits, but one of the allegations 


that gives us standing to sue is that the requirement of due 
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process and the requirement of the Administrative Procedure 
Act and the requirements of the statute were not met. 

THE COURT: You are putting the cart before the 
horse. You cannot raise those points unless you first es- 
tablish your standing to sue. Just an ordinary member of 
the public may not come in and object, even if there be a 
dozen violations of due process against somebody else. 

As I understand it, the Government's point is that 
since you are not subject to the order you have no right to 
object to it, no standing to object to it. 

MR. CARROLL: That is not quite an accurate statement 
of our position. Our position is that we were defined as a 
producer and had a property right in that definition and 
that it was changed without notice and opportunity to us. 

THE COURT: Nobody has a property right in a defini- 
tion. You do not mean that. 

MR. CARROLL: It gave rise in a property right in 
terms of statutory protection. 


The Supreme Court, in Stark against Wickart, at 321 


U. S. 288, said: 


SPhe statute and order create a right in 
the producer to avail himself of the protection 
of a minimum price afforded by Government action. 
Such right created by statute is mandatory in 
character and obviously capable of judicial en- 


forcement." 
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The case of Benson against Schofield in no way 
mitigates against that holding because in that case, as 
distinguished from our case, there was no claim on the part 
of the producers that the hearings lacked substantial evi- 
dence to support the findings or a claim that the Secretary's 
action was in fact arbitrary, and we maintain it is 
arbitrary; and in that case there was no question about 
the notice and the public hearings which were held. 

So that we feel on the authority of Stark against 
Wickart the Supreme Court is determined that we do have a 
right to an injunction provided we can satisfy the Court, 
of course, that it is meritorious. | 

THE COURT: I am afraid you are not addressing your- 
self to the point that I have to decide at the very 
threshold. You are discussing objections to this order, 
but you have to establish the proposition that you have a 


right in a legal position to raise objections. 


MR. CARROLL: Number one, Your Honor, the statute 


says that there is to be a minimum price paid every pro=- 
ducer. Stark against Wickart held, at 321 U. S. 288, that 
that statutory requirement was sufficient to give standing 
to come into Court and to present the claim of the producer 


that he is entitled to an equal price. 


66 


In this case, we received less than our next-door 
neighbor, who does just what we do and sells to the same 
person. 

THE COURT: I am afraid I do not follow you. People 
in your position are not being regulated by this order, and 
you complain that you are not being regulated; is that your 
complaint? 

MR. CARROLL: No, sir; 4t is a little technical and 
I'd like a moment to explain it. It 4s technically true 
that the handler under an order is the person who is told 
what to do and when to do it, but as a corollary of the 
regulation of the handler, rights accrue, according to Stark 
against Wickart, to the producer, because the Government says 
to the handler, You must pay this producer a certain price 
and we are going to arrive at it and tell you what it is and 
you must pay this. 

That is the position we were in before this amend- 
ment occurred. We were in the class entitled and receiving 
the protection of that direction to the handler, which the 
Supreme Court had previously determined was a substantial 
right. 

Now, we lost that right by virtue of the amendment 
which is involved in these proceedings here. 


THE COURT: What amendment is that? 


MR. CARROLL: The amendment of September, 1960. 
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THE COURT: I am not asking for the date of it. 
| 


What does it do? | 

MR. CARROLL: It re-defines the word producer. 

THE COURT: So as to exclude you? 

MR. CARROLL: So as to exclude us. 

THE COURT: And thereby takes away from you the 
protection of the order, is that it? 

MR. CARROLL: And the statute. 

THE COURT: It seems to me that you could simplify 
the matter by having Hood appear in this proceeding; or 
isn't he interested? 

MR. CARROLL: Your Honor, I believe that, first of 
all, I have obtained an affidavit from Hood, which we will 
submit at the proper time in this case; secondly, if they 
are validly free of Federal regulation, they are on the free 
market, they have a right to bargain for whatever price they 
pay. : 

THE COURT: No; you sell to Hood and Hood 1s being 
regulated. Now, if anybody has any right to object to any 
illegal provision of the order it would be Hood rather than 
your clients, would it not? 

MR. CARROLL: No, Your Honor, we have a right to ob- 
ject because we are entitled in the statute, and the purpose 


of the Agricultural Adjustment was not to benefit the handler 


but to benefit us and to assure us of an increased return. 
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THE COURT: I get your point. 


Miss Bacon, what part of the Benson opinion do you 


refer to, please? 


MISS BACON: I refer specifically to page 427. 


THE COURT: Would you mind marking it with a pencil? 
(Brief pause.) 

MISS BACON: Your Honor, I have marked that portion 
of the opinion that begins, "Appellees viewed as producers, 
being unregulated, are given by the Act no greater status 
than handlers who are regulated," handlers being the ones who, 
by the Act, do have standing to sue. 

THE COURT: Does this hold, it is a little bit ob- 
scure, that a person who is unregulated but may be adversely 
affected by an order has no standing to sue? 

MISS BACON: That is correct, Your Honor, and that 
is my reading of the Schofield decision. 

THE COURT: It is a little bit obscure, I think. 

MISS BACON: I think it particularly answers plain- 
tiffs! suggestion that because he is suffering some economic 
detriment, that he has a legally enforcible right. 

THE COURT: Counsel's point is that his clients used 
to be under the order and used to be regulated. Now by 
this amendment they are free of this regulation. And here 


is a group of citizens who cry to be regulated and object 
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to the fact that the Government refuses to regulate them. 


That is a very novel attitude on the part of citizens, but 


that seems to be their attitude. 


MISS BACON: It is, indeed, Your Honor, and IT would 
respond to it in two ways. By referring you to the opinion 


of Stark vs. Wickart from the Supreme Court, where the 
Court commented: 
tthe mere fact that Governmental action 


under legislation creates an opportunity to 

receive a minimum price does not settle the 

problem of whether or not the particular claim 

made is enforcible by a District Court." | 

And I submit that this plaintiff once had an oppor= 
tunity to receive a minimum price, but that does not create 
in him a legally enforcible right; and I would suggest that 
the whole purpose and purport of the statute is dne where 
that right must be given and taken away as the Secretary -- 
or that opportunity, excuse me -- | 

THE COURT: Your point comes down to this, that since 
they are not regulated by the order they have no standing to 


| 
sue, even though they may be indirectly affected jas a matter 


of economics, is that it? 
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MISS BACON: That is correct. The statute does not 
give them any standing; the statute, in fact, identifies 
standing only for handlers. 

THE COURT: What does the statute say? 

MISS BACON: The statute is identified in the 


Schofield vs. Benson case, if your Honor please, and sets 


forth -- your indulgence, please. 

fhe Section pertinent, Your Honor, is Title 7, 
Section 608(c), Sub-part 15(a), which provides that a handler 
subject to the order may file a petition. 

THE COURT: May I see this? 

MISS BACON: And Sub-section (b), which says the 
District Court in which a handler is an inhabitant may 
entertain those suits. 

{The' document was handed to the Court by 

Miss Bacon.) 

THE COURT: Very well. 

MISS BACON: So, I would submit that the statute 
doesn't give him standing; the economic detriment which he 
suffers doesn't give him standing; the Administrative 
Procedure Act doesn't give him stand; and, in short, my 
search and my reading of the opinion in Schofield indicates 


that he has no standing at all. 
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OPINION OF THE COURT | 


THE COURT: This motion for summary judgment made by 


the defendant in an action seeking judicial review of a so- 
called milk order of the Secretary of Agriculture presents 
the unique situation of a group of citizens who object to 

the fact that they are not being regulated by the Government. 
The plaintiffs are dairy farmers who object to the fact that 
the milk order of the Secretary of Agriculture relates to 
handlers, that is, middlemen, but is not extended to per- 
sons in the position of the plaintiffs. i 

The Court is of the opinion that the plaintiffs have 
no standing to sue. They may not seek review of an order 
to which they are not subject. They have no greater standing 
than would any individual member of the public. 

The Court realizes, of course, that they may be 
adversely affected by the order from an economic point of 
view, but that does not give them any legal standing to sue. 

For these reasons, the defendant's motion for sum- 
mary judgment is granted. 

Now it seems to me that the remaining motions become 
moot because the case is being dismissed. 

MISS BACON: That is correct, Your Honor. 

THE COURT: Very well. You may submit an appropriate 


order. 


T2 
(Thereupon, the hearing stood concluded. ) 


I, Gerald Nevitt, Official Court Reporter, certify 
the foregoing 20 pages constitute the official transcript 
of proceedings in the stated action before Judge Holtzoff 


on October 24, 1961. 


/s/ Gerald Nevitt 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN E., JOHN L. and RAYMOND E. CALHOUN, 


a/b/a ROSENDAHL GUERNSEY FARMS, et al., 


Plaintiffs 
Vv. Civil Action 
ORVILLE FREEMAN, No. 581-61 
Secretary of Agriculture 


United States Department of Agriculture, 


Defendant 


73 


ORDER 

Upon consideration of defendant's motion to quash 
service of process and defendant's objections to demand to 
admit, and it appearing to the Court that these matters 
are made moot by the granting of defendant's motdon for sum- 
mary judgment, it is by the Court this ba day of October, 
1961, 

ORDERED that defendant's motion to quash service of 
process and defendant's objections to demand to admit are 
denied without prejudice as moot. : 


Alexander Holtzoff 


CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing pro- 
posed Order has been made upon plaintiffs by mailing a 
copy thereof to their attorney, John B. Carroll, Esquire, 
at 305 Larned Building, Syracuse 2, New York, and by mail- 
ing a copy thereof to their Attorney, Robert Reed Gray, 
Esquire, at 1001 Connecticut Avenue, N. W., Washington 6, 


D. C., this 26th day of October, 1961. 


/s/ Sylvia A. Bacon 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN E., JOHN L. and RAYMOND E. CALHOUN, 
d/b/a ROSENDAHL GUERNSEY FARMS, et al., 
Plaintiffs 


Vv. Civil Action 


No. 581-61 


ORVILLE FREEMAN, 
Secretary of Agriculture 


United States Department of Agriculture, 
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Defendant 


ORDER AND JUDGMENT 

Upon consideration of defendant's motion to dismiss 
or in the alternative for summary judgment, together with 
the affidavits filed in support thereof, the written op- 
position of plaintiffs and the oral argument of counsel, 
and it appearing that plaintiffs lack standing to sue, it 
is by the Court this Sf day of , 1961, 

ORDERED that defendant's motion for summary judgment 
be and the same hereby is granted, and it is 

FURTHER! ORDERED that judgment dismissing the com- 
plaint with costs be and the same hereby is entered for 
defendant. 


Alexander Holtzoff 


tS 


CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing proposed 
Order and Judgment has been made upon plaintiffs by mailing 
a copy thereof to their attorney, John B. carroll, Esquire, 
at 305 Larned Building, Syracuse 2, New York, and by mail- 
ing a copy thereof to their attorney, Robert Reed Gray, 
Esquire, at 1001 Connecticut Avenue, N. W., washington 6, 


D. C., this 26th day of October, 1961. 


/s/ Sylvia A. Bacon 


° | 
Assistant United States Attorney 
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ORDER 
Upon consideration of plaintiffs' "motion for con- 
tinuance of motion for dismissal or in the alternative for 
summary judgment" and defendant's opposition thereto, it is 
by the Court this 27 day of October, 1961, 
ORDERED that plaintiffs' motion for continuance be 


and the same hereby is deniec. 


Alexander Holtzoff 


CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing proposed 
Order has been made upon plaintiffs by mailing a copy thereof 
to their attorney, John B. Carroll, Esquire, at 305 Larned 
Building, Syracuse 2, New York, and by mailing 2 copy thereof 
to their attorney, Robert Reed Gray, Esquire, at 1001 
Connecticut Avenue, N. W., Washington 6, D. C., this 27th 


day of October, 1961. 


/s/ Sylvia A. Bacon 


V . 
Assistant United States Attorney 
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United States District Court for the District of Columbia 


: ; 
JOHN E., JOHN L. and RAYMOND E. Hila Kietowber! 1 70/ 


CALHOUN, d/b/a ROSENDAHL GUERNSEY 
FARMS, NATHAN G. DICKINSON d/b/a : 
THE IDEAL DAIRY FARMS, and ELIUD 
C., ELON G., and NATHANIEL W. 
PARKER d/b/a PARKER'S DAIRY, 


ain 


vs. 


No. 


ORVILLE FREEMAN, Secretary, United 


States Department of Agriculture 
Defendant. 
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NOTICE OF APPEAL 
Notice is hereby given this 11 day of December, 1961, 

that John E., John L. and Raymond E. Calhoun, d/b/a 

Rosendahl Guernsey Farms, Nathan G. Dickinson d/b/a The 

Ideal Dairy Farms, and Eliud C., Elon G., and Nathaniel W. 

Parker d/b/a Parker's Dairy, hereby appeal to the United 

States Court of Appeals for the District of Columbia from 

the judgment of this Court entered on the 27th day of October, 


1961 in favor of the defendant against said plaintiffs 
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granting the defendant's motion for summary judgment and dis- 


missing the plain ' complaint herein with costs, and the 
further appeal from the judgment of this 

Court entered on the 27th day of October 1961 in favor of 

the fendant, against said plaintiffs denying the plaintiffs! 

motion for a continuance herein, and from each and every part 

of said judgments. 


/s/ John B. Carroll 

John B. Carroll 

Attorney tor Plaintiffs 
Office & Post Office Address 
305 Larned Building 

Syracuse 2, New York 


/s/ Robert Reed Gray 

Robert Reed Gray, Esq. 

Local Counsel 

Office & Post Office Address 
1001 Connecticut Avenue 
Washington 6, D. C. 


David 2. Ach 
United States 
Washington 1 


